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Rules and Regulations

Federal Register
Vol. 49, No. 64
Monday, April 2, 1984

This section of the FEDERAL .REGISTER

"~ - contains regulatory documents having

general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 tities pursuant o 44
U.S.C. 1510 ’

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

— —— ——

—————

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance COrpoi'aﬁon
7 CFRPart 430

Sugar Beet Crop Insurance
Regulations

AGENCY: Federal Crop Insurance
Corporation, USDA. .

AcTION: Final rule.

SUMMARY: This action makes final a
. revision and reissuance of the Sugar
Beet Crop Insurance Regulations,
effective for the 1983 and succeeding
crop years. The revision and reissuance
_of the regulations was implemented by
the Federal Crop Insurance Corporation
(FCIC) on an interim basis to allow
.insureds sufficient time to consider
- changes in the regulations for insuring
sugar beets. The intended effect of this
action is to confirm the interim rule.
EFFECTIVE DATE: April 2, 1984,
FOR FURTHER INFORMATION CONTACT:
Peter F. Cole, Secretary, Federal Crop
Insurance Corporation, U.S. Department
‘of Agriculture, Washington, D.C. 20250,
telephone (202) 447-3325.
The Impact Statement describing the
options considered in developing this
rule and the impact of implementing
each option is available upon request
from Peter F, Cole. -
SUPPLEMEKTARY INFORKATION: On
Friday, November 5, 1982, FGIC
published an interim rule in the Federal
Register at 47 FR 50188, revising and
reissuing the Sugar Beet Crop Insurance
Reguiations (7 CFR Part 430), effective
for the 1983 and succeeding crop years
in order to provide sufficient time for
insureds to consider changes in the
regulations for insuring sugar beets.
Under the regulations, any amendments
must be placed on file in the service
office by a date 15 days prior to the-

cancellation date in order to be effective
for the crop year. It was determined that
there would not have been sufficient
time to allow insureds to consider such
changes and still comply with the
regulations with respect to placing the
changes on file 15 days prior to the
cancellation date. Notification of
changes for the 1983 crop year were sent
on June 25, 1982, to all current insureds
in Arizona and California, where the
cancellation date is July 15, thus
constituting notice as required by 7 CFR
430.7.

The public was given 60 days after
publication of the interim rule in which
to submit comments, data, and opinions
on the rule and the rule was scheduled
for review in order to provide for any
amendments made necessary by such
public comment, but no comments were
received.

In reviewing this rule prior to issuance
as a final rule, it was determined that
the control numbers assigned by the
Office of Management and Budget
{OMB) to information collection
requirements of these regulations would
be included for the purpose of
codification as required by OMB, and
that the level at which the Manager,
FCIC, is authorized to take action to
grant relief in cases of good faith
reliance on misrepresentation be
changed from $20,000 to $100,000 as
approved by the Bosard of Direclors of
FCIC. These changes relate to internal
agency practice and procedure and are
therefore exempt from the notice and
comment provisions of the
Administrative Procedure Act.

Merritt W. Sprague, Manager, FCIC,
has determined that this action (1} is not
a major rule as defined by Executive
Order No. 12291 {February 17, 1981), (2)
will not increase the Federal paperwork
burden for individuals, small businesses,
and other persons, and (3) conforms to
the Federal Crop Insurance Act, as
amended {7 U.S.C. 1501 et seq.), and
other applicable law.

The title and number of the Federal
Assistance Program to which these
regulations apply are: Tile—Crop
Insurance; Number 10.450.

As set forth in the final rule related
notice to 7 CFR Part 3015, Subpart V {48
FR 28116, June 24, 1983), the Federal
Crop Insurance Corporation's program
and activities, requiring
intergovernmental consultation with
State and local officials, are excluded

from the provisions of Executive Order
No. 12372,

It has been determined that this action
is' exempt from the provisions of the
Regulatory Flexibility Act; therefore, no
Regulatory Impact Statement was
prepared.

This action has been reviewed under
USDA procedures established in
Departmental Regulation No. 1512-1
(December 15, 1983). This action does
not constitnte a review under such
procedures as to the need, currency,
clarity, and effectiveness of these
regulations. The sunset review date
established for these regulations is
November 1, 1987.

List of Subjects in 7 CFR Part 430
Crop insurance, Sugar beets.
Final Rule

PART 430—[AMENDED]

Accordingly, under the authority
contained in the Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seg.),
the Interim Rule, revising and reissuing
the Sugar Beet Crop Insurance
Regulations as published at 47 FR 50189
on Friday, November 5, 1982, as
amended in the following instances, is
hereby adopted as final:

1.7 CFR 430.3 i5 added toread as
follows:

§430.3 OMB control numbers.

The information collection
requirements contained in these
regulations (7 CFR Part 430) have been
approved by the Office of Management
and Budget {OMB]} under the provisions "
of 44 U.S.C. Chapter 35 and have been
assigned OMB Nos. 0363-0003 and 0563—
0007.

2.7 CFR 430.5(b) is revised toread as
follows: )

§430.5 Good faithrellance on

misrepresentation.
* * - - »
(b) The Board of Directors of the

Corporation, or the Manager in cases
involving not more than $100,000.00,
finds (1) that an agent or employee of
the Corporation did in fact make such
misrepresentation or take other
erroneous action or give erroneous
advice, (2} that said insured person
relied thereon in good faith, and (3) that
to require the payment of the additional
premiums or to deny such insured’s
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entitlement to the indemnity would not.
be fair and equitable, such insured
person shall be granted relief the same
as if otherwise entitled thereto.

Done in Washington, D.C., on February 23,
1984.
Peter F. Cole,
Secretary, Federal Crop Insurance
Corporation. T

Dated: March 23, 1984,

Approved by:
Merritt W, Sprague,

. Manager. -

{FR Doc. 848695 Filed 3-30-84; 8:45 am)
BILLING CODE 3410-08-M

Agricultural Marketing Service
7 CFR Part 1049

. Mitk in the Indiana Marketing Area;

Order Terminating Certain Provisions

' of the Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Termination of rules.

, SUMMARY: This action terminates the

seasonal incentive producer payment

'plan (“Louisville” plan) that was
. designed to encourage level milk

production by dairy farmers throughout

'the year for the Indiana milk order.

Hoosier Milk Marketing Agency, Inc., a
federation of cooperative associations
representing a large number of the

' producers who supply milk for the

market, proposed the suspension of the
provisions until December 1985. The
comments received in response to a
Notice of Proposed Suspension indicate
that the plan no longer serves its
intended purpose, a situation that likely

will not change with the passage of time.

Accordingly, termination of the
provisions is more appropriate and is
needed to maintain an appropriate
alignment of producer prices with
neighboring markets,

EFFECTIVE DATE: April 2, 1984.

FOR FURTHER INFORMATION CONTACT:
Richard A. Glandt, Marketing Specialist,
Dairy Division, Agricultural Marketing
Service, U.S., Department of Agriculture,

, Washington, D.C. 20250, 202-447-4829,

. SUPPLEMENTARY INFORMATION: Prior
+document in this proceeding:

Notice of Proposed Suspension/
Termination: Issued February 18, 1984;
published February 23, 1984 {49 FR
6499).

William T. Manley, Deputy

. Administrator, Agricultural Marketing

Service, has certified that this action
will not have a significant economic
impact on a substantial number of small

entities, Such action will lessen the
regulatory impact of the order on dairy
farmers and will not affect milk
handlers.

This order of termination is issued
pursuant to the provisions of the .
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C.' 601 et
seq.), and of the order regulating the
handling of milk in the Indiana
marketing area.

Notice of proposed rulemaking was
published in the Federal Register on
February 22, 1984 (FR 6469).concerning a
proposed suspension/termination of
certain provisions of the order.
Interested persons were afforded )
opportunity to file written data, views,
and arguments thereon by March 8,
1984. Two comments were filed in favor
of suspending the specified provisions.

After consideration of all relevant
information, including the proposal in
the notice, the comments received, and
other available information, it is hereby
found and determined that the following
provisions of the order no longer tend to
effectuate the declared policy of the Act:

1. In § 1049.61, paragraph (f), the
words “For the months of January
through March and August,” and all of
paragraphs (g) through (1).

2.In § 1049.75(a), the words *, and ,
for the months of April through July plus
an additional 20 cents, or for the months
of September through December minus

‘the amount computed pursuant to

§ 1049.61(i)".
Statement of Consideration

This action removes from the Indiana
order the provisions that contain the
seasonal producer payment plan,
commonly known as the “Louisville
plan.” Under those provisions, 20 cents
per hundredweight of producer milk is
deducted from the pooled value of milk
in computing the uniform prices to
producers during the months of April
through July. The moniés withheld plus
accrued interest are added to the pooled
funds in computing the uniform prices to
producers for each month of September
through December. This payment plan is
intended to encourage relatively level
milk production throughout the year.

Suspension of the Louisville plan for
April 1984 through December 1985 was
requested by Hoosier Milk Marketing
Agency, Inc., a federation of cooperative
associations representing more thdn
two-thirds of the producers supplying
the market. In the notice of proposed
action, it was noted that the Louisville
plan had been suspended from
operation in 1983 in the Indiana order.
The suspension last year and the
proposed supension for two years raised
a question whether the plan should be

terminated. Interested parties were
invited to comment whether the
Louisville plan was accomplishing its
intended purpose and whether it should
be terminated.

This action is needed because the
Louisville plan is no longer an adequate
stimulus toward leveling out production.
The 20 cents per hundredweight
deduction represents less than two

-percent of the uniform price paid to

producers by handlers regulated by the
Indiana order. The amount of the
deduction is too low to effectively
encourage the desired adjustment to
level production.

This action also is needed to maintain
the alignment of producer pay prices
with adjoining markets. The Louisville
plan under the neighboring Louisville-
Lexington-Evansville order was
replaced with a seasonal base and
excess payment plan in 1983. The
Louisville plan under the adjoining Ohto
Valley order was terminated on
February 29, 1984. Producers shipping to
handlers regulated by the Indiana,
Louisville-Lexington-Evansville, and
Ohio Valley orders are intermingled in
some areas. Unless the Louisville plan is
suspended or terminated in Indiana, a
misalignment of pay prices among the
three orders could result in disorderly
marketing as producers change markets
for temporary gains. These problems
with current provisions will not be
corrected merely with the pagsage of
time.

The termination action, taken herein,
is more appropriate than the suspension
action requested by the proponent
federation of cooperatives, The
proponents had requested the Louisville
plan be suspended from April 1984
through December 1985, The reasons
offered for suspending the provisions
are expected to continue through 1985
and beyond. Under a suspension, the
provisions would have been inoperative
for a period of three years. Accordingly,
the more appropriate action is to
terminate the Louigville plan provigionsg
at this time. If the Indiana dairy industry
would desire to implement another
seasonal incentive producer payment
plan after 1985, sufficient time is
available to consider such a.plan
through an amendatory proceeding.

It is hereby found and determined that
thirty days' notice of the effective date
hereof is impractical, unnecessary and
contrary to the public interest in that:

{a) The termination is necessary to
reflect current marketing conditions and
to assure orderly marketing conditions
in the marketing area in that the
program no longer achieves its intended

purpose,

-
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(b} Termination of the provisions does
not require of persons affected
substantial or extensive preparation
prior to the effective date; and

{c) Notice of proposed rulemaking was
given interested parties and they were
afforded opportunity to file written data,
views, or arguments concerning this
suspension. No comments were filed in
opposition to this action.

Therefore, good cause exists for
terminating the aforesaid provisions of
the Indiana order effective upon
publication in the Federal Register.

List of Subjects in 7 CFR Part 1049

~ Milk marketing orders, Milk, Dau‘y
products.

It is Therefore Ordered
§1049.61 [Amended]
PART 1049—[{AMENDED]

1.In § 1049.61, paragraph (f), the
words “For the months of January
through March and August,” and all-of
paragraphs (g) through (1).

§1049.75 [Amended] -

2. In § 1049.75(a), the words “, and, for
the months of April through July plus an
. additional 20 cents, or for the months of
September through December minus the
amount computed pursuant to
§ 1049.61()".

_ Effective date: April 2, 1984.

(Sec 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Signed at Washington, D.C., on March 27,
1984. - : N

John E. Ford,

Deputy Assistant Secretary for marketing
and Inspection Services.

“fFR Doc. 85-8678 Filed 3-30-84: 8:45 am)

BILLING CODE 3410-62-M

Packers and Stockyards
Administration

9 CFR Part 201

Regulat!ans and Pollcy Statements;
Clariiication

AGENCY: Packers and Sto ckyards
Administration, Agriculture.

ACTION: Final rule; clarification.

SUMMARY: This document clarifies the
last sentence of paragraph (e) of
regulation 201.56, which was published
on February 17, 1984 {49 FR 6080), to
make the language clear pertaining to
disclosure of the relationship a buyer
hds with the market agency selling
consigned livestock.

EFFECTIVE DATE: March 19, 1984.

FOR FURTHER INFORMATION CONTACT:
Harold W. Davis, Director, Livestock
Marketing Division, (202) 447-6951.

SUPPLEMENTARY INFORMATION: It has
come to the attention of the Agency,
subsequent to promulgation of
paragraph [e) of regulation 201.58, that it
is interpreted as incresing regulatory
requirements concerning disclosure. The
Packers and Stockyards Administration
clarifies paragraph (e} of regulation
201.56, as it pertains to the disclosure of
the relationship of a buyer to the market
agency, at the time of sale, when the
buyer is an owner, officer, agent or
employee of the market agency selling
consigned livestock. It was not the
intention of the Administration to
require disclosure of this relationship at
the time of sale. Accordingly, the
requirement of disclosure, at the time of
sale, of a buyer's relationship to the
market agency is deleted, but the
requirement that such buyer’s name be
disclosed at the time of sale continues in
effect. The requirement of full disclosure
on the account of sale, including
disclosure of the buyer's relationship
with the market agency, is retained.

List of Subjects in 9 CFR Part 201

Reporting and recordkeeping
requirements, Stockyards, Surety bonds,
Trade practices.

Authority: 7 U.S.C. 228.

Dore at Washington, D.C. this 28th day of
March 1984,
B. H. (Bill) Jones,

Administrator, Packers and Stockyards
Administration.

PART 201—[AMENDED]

Accordingly, the Packers and
Stockyards Administration is clarifying
8 CFR 201.56(e), as revised paragraph (e}
reads as follows:

§201.56 Market agencles selling on
commlssion; purchases from consignment.

* *® * - *

(e) Purchase from consignments;
disclosure required. When a market
agency purchases livestock consigned to
it for sale to fill orders or to support the
market, or sells consigned livestock to
any owner, officer, agent, employee, or
any person in whose business such
market agency, owner, officer, agent, or
employee has an ownership or financial
interest, the market agency shall
disclose the name of the buyer and the
nature of the relationship existing
between the market agency and the
buyer. Such disclosure shall be made on
the account of sale and the name of the

buyer shall be publicly announced atthe
time of sale.

1FR Doc. 84-8675 Filed 3-00-81: 845 am] -

BILLING CODE 3410-KD-M

FEDERAL DEPOSIT INSURANCE
CORPORATION -

12 CFR Part 330
FEDERAL HOME LOAN BANK BOARD
12 CFR Parts 561 and 564

Brokered Deposits; Limitations on
Deposit Insurance

Dated: March 28, 1934.

AGENCiES: Federal Deposit Insurance
Corporation and Federal Home Loan
Bank Board.

ACTION: Final rule.

sunmaRY: The Federal Deposit
Insurance Corporation ("FDIC™}) and the
Federal Home Loan Bank Board
(*Board"), as operating head of the
Federal Savings and Loan Insurance
Corporation ("FSLIC"), have adopted
final regulatiors on deposits brokered
by third parties into institutions whose
accounts are insured by the FDIC or
FSLIC (“insured institutions”). The
regulations are intended to address the
concern of the two Agencies with the
problems arising from brokered funds,
particularly in view of the recent
decontrol of interest rates paid on
deposits by insured institutions. As
adopted, the regulations limit insurance
coverage afforded to depaosits placed
with insured institutions by brokers
engaged in the business of placing
deposits, with certain specified
exemplions.

EFFECTIVE DATE: October'1, ‘19% with
cerlain exceptions described in sections
to be codified at 12 CFR 330.13 and
564.12.

FOR FURTHER INFORMATION CONTACT:
Joseph A. DiNuzzo, Senior Attorney,
Federal Deposit Insurance Corporation,
Legal Division, (202) 3894171, Room
4126B, 550 17th Street, N.W.,
Washington, D.C. 20429, or Christopher
P. Bolle, Law Clerk, (202) 377-7057. or
Robert S. Monbheit, (202) 377-6465,
Attorney, Federal Home Loan Bank
Board, Office of General Counsel, 1700
G. Street, N.W., Washington, D.C. 20552.

SUPPLEMENTARY IRFORMATIOR:
Background

On November 1, 1983, the FDIC and
the Board (“Agencies”) issued an
Advance Notice of Proposed
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Rulemaking, soliciting comments on the

brokering of deposits of institutions
whose accounts are insured by the FDIC
or FSLIC (“insured institutions"). 48 FR

+ 50399 (1983). The Advance Notice set

forth the concerns shared by the FDIC

. and the Board about deposit brokerage,

principally the swift receipt of large
volumes of funds by insured institutions

' from outside their natural market areas

irrespective of the institutions' -
managerial and financial soundness,
and the increased costs to the FDIC and
the FSLIC in the form of either greater
insurance payments or higher assistance
expenditures if the institutions are
subsequently closed or merged because.
of insolvency. The Advance Notice
posed a series of questions to the public
concerning those issues and the possible
means of dealing with them.

In January 1984, after reviewing the
information received pursuant to the
Advance Notice and other relevant data,
the FDIC and the Board proposed

. amendments to their respective

regulations governing the insurance
coverage to be afforded deposits placed
by or through brokers with insured
institutions. 49 FR 2787 (1984). The
proposal was designed to limit the
insurance coverage on deposits placed
by or through deposit brokers to
$100,000 per insured institution per
deposit broker. The term “deposit
broker” was defined as any person ar
entity, other than an insured institution
or its employee, engaged in the business
of placing or listing for placement

. deposits of insured institutions. The

proposal also limited insurance for
deposit accounts established by a
trustee or agent pursuant to an

r agreement to fund a prearranged loan.

After careful consideration of the

. comments received and further analysis

of other available information, the
Agencies have decided to adopt the
proposed amendments, with the

. modifications discussed below.

Overview of Comments Received

The FDIC received 3,498 comments on
the proposed rule. The majority of these
comments (2,823) were from individuals,

. with 281 from banks, 105 from savings

and loan associations, 70 from brokers
and other financial intermediaries, and _
92 from credit unions. The other

, comments received were submitted by

government agencies, local public units,

.Members of Congress, law firms, private

businesses and trade associations.
The Board received 3,403 comments

.on the proposed rule, 2,776 of which
+were from individuals, 264 from savings

institutions, 41 from commercial banks,
and 104 from credit unions. Brokers and
other financial intermediaries submitted

23 comments, and 195 letters were
received from other entities, including
government agencies, Members of
Congress, law firms, trade associations
and private businesses.

Virtually all the individuals who
commented on the proposal identified
themselves as customers of deposit
brokers and opposed the rule, citing
convenience, competitive rates and
maturities, and liquidity of brokered
funds. A small minority of individuals
who commented favored the proposal,
noting the negative economic
implications of the abuses connected
with brokered deposits. Credit union
commenters, also identified as deposit
brokerage customers, opposed the rule
for similar reasons, noting that credit
unions do not generally have the
resources to place funds themselves in a
cost-effective manner.

A slight majority of the banks that
expressed an overall opinion about the
proposal opposed it on the grounds of
cost-effectiveness and the access to
national markets provided by brokers.
They recommended further supervisory
action regarding the use of brokered
funds. Banks favoring the proposal
asserted that deposit brokerage
increases an institution’s cost of funds
and could increase insurance premiums
for all FDIC-insured banks, and causes
funds to flow from local communities.
The American Bankers Association and
the Independent Bankers Association of
America (the two major bank trade
associations) supported the proposal.

One out of every twelve savings
institutions (or 264 out of approximately
3,200 savings institutions) submitted
individual comments. A slight majority
of comments from individual savings
institutions opposed implementation of
the regulation as proposed, offering
various approaches to ameliorate the
problems addressed. Comments in
opposition emphasized cost-
effectiveness, competition and
establishment of a national market, and
the use of brokered funds for maturity
matching. The National Council of
Savings Institutions and the Texas
Savings and Loan League also opposed
the proposal. Thrifts favoring the rule
referred to higher deposit liability costs
to all institutions, resulting in higher
borrowing costs; their major concern,
however, is increased exposure of the
deposit insurance funds and resulting
increases in insurance premiums. The
U.S. League of Savings Associations
also favored the rule because of the
threat brokered funds pose to the
Insurance Fund. All but one of the state
savings leagues which commented
expressed general support for the

proposed rule, although some suggested
various modifications. These included
the California League of Savings
Institutions (California institutions hold
sixty-three percent of all brokered
deposits in the thrift industry), the New
Hampshire Co-operative Savings and
Loan League, the New York League of
Savings Institutions, the New Jerscy
Savings League, the Ohio Savings and
Loan League, the Florida League of
Financial Institutions, the Pennsylvaniu
Association of Savings Institutions, and
the West Virginia League of Savings
Institutions.

Deposit brokers and other financial
intermediaries opposed the rule, which
they argued was unfairly directed at
them rather than at problems of
institution mismanagement, These
commenters warned of disruption in the
secondary market for certificates of
deposit with a consequent detrimental
effect on individual investors and small
and medium-sized institutions, and
discrimination in favor of large
institutions with the capacity to reach a
national customer base. They
recommended restricting the application
of the rule to funds of “institutional”
investors and funds invested in weak
institutions, registration of deposit
brokers with the Securities and
Exchange Commission, and higher
insurance premium assessments for
institutions engaged in riskier actlvities.

Thirty-seven members of the United
States Congress commented on the
proposal; they acknowledged the
negative aspects of deposit brokerage
but requested that the Agencies defer
action until Congress has had the
opportunity to act on the matter. The
Comptroller of the Currency criticized
the proposal and recommended that the
Agencies utilize a supervisory approach
to the problems engendered by deposit
brokerage; he suggested a limitation of
$100,000 on the insurance coverage any
single depositor could obtain on funds
placed through any one broker,
irrespective of the number of insured
ingtitutions involved. The Antitrust
Division of the United States
Department of Justice expressed the
view that the proposal would cause
competitive harm and recommended a
more limited approach to the problem.
The Comptroller and the Antitrust
Division, as well as some other
commenters, questioned the statutory
authority supporting the restriction on
deposit insurance coverage and the
effectiveness and enforceability of the
proposed approach.
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Discussion of Issues Raised by -

Commenters

Statutory Authority

Several commenters expressed the
view that the proposed rule would exceed
express statutory authority regarding
insurance coverage. They asserted a
- conflict between the proposal and the
Congressional objective of protecting
investors by insuring all deposits up to
an aggregate amount per investor;
pointing out that the federal deposit

.

- insurance system was intended to

safeguard the savings of depositors,

“increase depositor confidence in
financial institutions and promote
economic growth through increased
availability of credit.

Those commenters favoring the
proposed approach frequently asserted
that deposit-brokerage has resulted in
the misuse and exploitation of the
deposit insurance funds. They noted
that the legislative purpose in creating
the federal deposit insurance system
was to guarantee the safety of
consumers’ savings and not to maximize
the investment yields of large investors.
“These commenters believe that deposit
brokerage is unjustified and hazardous
to the federal deposit insurance system.

The FDIC and the Board agree that
insured deposit brokerage is
inconsistent with the fundamental and
overriding purposes which were meant
to be served by the federal deposit
insurance system. Deposit insurance
was originally intended to establish
stability and to promote confidence in

. the monetary and banking systems by
protecting primarily small, relahvely
unsophisticated depositors in their
relationships with banks and savings
associations. It was not intended to
protect investors seeking the highest
yields available in money markets.

With regard to specific statutory

authority, the Agencies note that they
are clearly empowered to promulgate an
insurance-limitation rule pursuant to
provisions of the Federal Deposit
Insurance Act (12 U.S.C. 1811-1832) and
Title IV of the National Housing Act (12
U.S.C. 1724 et seq.) which expressly
authorize the promulgation of
“legislative” rules clarifying, defining,
and limiting the insurance coverage

“provided, and the promulgation of rules
proscribing unsafe or unsound practices.
The FDIC and the Board have carefully
observed explicit statutory limitations in.

_this area (and, for example, have
excluded certain IRA and Keogh

“accounts from coverage under this rule).

Cost of Funds to Insured Institutions

Insured institutions opposing
restrictions to deposit brokerage

activities frequently cited substantial
savings realizable by obtaining deposits
through brokers, and suggested that
such cost savings could be passed along
to the public. Many commenters view
such funds as an inexpensive alternative
to direct solicitation, especially for
smaller institutions lacking extensive
branch networks, and argued that only
money-center banks would be capable
of attracting lower-cost funds outside
the local area.

Financial institution commenters
supporting the proposal expressed alarm
at the prospect of being subjected to the
vagaries of the marketplace through
heavy dependence on brokered
deposits. Because brokered funds are
typically generated outside of the
depository institution’s retail deposit
base, the institution is forced to pay the
highest national market rates to attract
these funds, leading ultimately to
increased costs for all institutions
operating in the same retail deposit
area. In the view of these commenters,
the proposal would eliminate the deposit
brokers' retailing of certificates of
deposit to the highest bidder and would
return the deposits to their deposit
base—the local community—thus
containing the cost of raising funds
through retail deposits.

The Agencies note that opinion was
divided as the the actual effect of the
use of brokers on an insured institution’s
cost of funds. Those who alleged that
brokered deposits are less expensive
often offered a branch network as the
alternative, and did not consider the
relative costs of raising funds through
other low overhead means such as
direct solicitation, advertising and
deposit-listing services, none of which
would be affected by the new rule.

* Investor Convenience

Individual commenters generally
praised the convenience of placing
deposits in insured institutions through
investment brokers. Many commenters
stated that use of these third-party
intermediaries provided small investors
with access to national markets,
permitting wider choices of deposit
instruments, interest rates and
maturities formerly available only to
large investors. Commenters also cited
the liquidity of brokered CDs facilitated
by the active secondary market in these
instruments.

The Agencies understand the desire of
individual investors to use the most
convenient method of obtaining high
protected yields. The FDIC, however,
does not agree that deposit insurance
was ever intended to facilitate shopping
by investors for the highest yields
available in national money markets,

irrespective of the credit-worthiness of
the borrowing institutions. The Board
concurs, and finds that limiting
insurance of deposits placed through
brokers is not necessarily detrimental to
the investor’s goal; deposit-listing
services, for example, may offer a wider
choice than a broker who merely
recommends a particular depository.
Furthermore, it does not appear
unreasonable that investors should
choose between accepting a broker's
judgment as to the safety of an
uninsured investment and doing
minimal research to find an insured
investment. An investor who believes
that only a broker can offer the
convenience needed may continue to
use such a service, but full deposit
insurance will not be provided to that
investor.

Capital Markets

Redistribution of funds from *capital
rich” to “capital poor” markets was
frequently mentioned as a desirable by-
product of deposit brokerage.
Commenters suggested that this
redistribution provided funds for
housing and other lending needs in
many areas of the country. In addition,
many institutions viewed brokered CDs
as valuable tools in balancing their
assets and liabilities. Several
commenters suggested that the prudent
use of brokered funds could assist
struggling institutions in restructuring
their operations, ultimately saving the
Insurance Funds from costly assisted
mergers or liquidations.

The Agencies have seen no evidence
that brokered funds mave capital from
one area to another in ways thatare -
uniquely helpful to the financial
institutions involved or to their
depositors and borrowers. Rather, it
appears that brokered funds move to the
institutions willing to pay the highest
rate, wherever located. Other
mechanisms can be used to aid
institutions in cash-poor areas in raising
capital, such as the inter-bank market,
advertisements, stock or debt sales, and
secondary market activity in loans. In
the view of the Board and the FDIC,
there is not compelling reason to permit
continued brokering of insured deposits
to meet these needs when there are
other less objectionable means
available. Moreover, one comment,
indicating that without brokered funds
the commenting institution could not
even meet its current obligations to pay
interest on outstanding instruments,
illustrated precisely the kind of
dangerous “capital movement” practice
the rule is intended to curb. Funds flows
should be based on the creditworthiness
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of the borrowing institution, not simply
the rate of interest paid on a federally
guaranteed instrument.

Appropriateness of Mechanism Based
on Supervisory Concerns

The FDIC and the Board have
reviewed their data on banks and
savings associations which are involved
with deposit brokerage. Indications are
that, although brokered deposits at the
present time comprise a modest
percentage of total domestic deposits, a
significantly greater proportion of
poorly-rated institutions use brokered
deposits than highly-rated institutions.
The 77 commercial banks that failed in
1982 and 1983 had substantial brokered
deposits, constituting, on the average, 16-
percent of total deposits. In three -
instances, brokered deposits equalled
more than 60 percent of the failed bank’s
total deposits. In 19 other cases, these
deposits equalled between 20 and 50-
percent of the failed bank’s deposits. As
‘of mid-March 1984, 13 commercial banks
had failed in 1984; seven of these held
brokered deposits ranging as high as 53
percent of total deposits.

In savings associations insured by the
FSLIC, brokered deposits totaled
approximately $3 billion in January,
1982, and had increased tenfold to
almost $30 billion by December, 1983.
Moreover, there has been a significant
correlation between associations which
use-brokered deposits and those which
have supervisory problems. In 1982 and
1983, more than half of the insured
institutions that were closed by the
FSLIC had brokered funds in excess of
one-third of their deposits. Almost half
of the institutions with a net worth
below acceptable levels have brokered
deposits in excess of 20 percent of their
total deposits. For example, in one case,
an institutionr had $240 million in
brokered deposits, representing 90
percent of its deposit base. Another .
problem association used brokered
deposits to increase its assets by over
2,500 percent, with brokered deposits
representing 70.percent of its total
liabilities, In 1983, only 670 of the
approximately 3,200 FSLIC-member
institutions réported any. use of brokered
deposits. The use of brokered deposits is
even more highly concentrated than that
figure indicates: 94 percent of all
brokered deposits are concentrated in
the 369 FSLIC-insured institutions
(approximately one-tenth of the
industry) that hold brokered deposits in
excess of 5 percent of total deposits, and
of these, 146 are troubled institutions.
The FDIC and the Board are continuing

lo:collect information on deposit
brokerage and, as discussed below, are

r

monitoring the use of brokered funds by
problem institutions..

Commenters have questioned these
figures by suggesting that a large portionr
of the brokered funds of recently failed
banks and thrifts are in fact uninsured
deposits of institutional investors. Cases-
handled recently indicate that quite the
opposite is true, and suggest that, since
the occurrence of several highly
publicized-depository institution
failures, the great majority of investors.
have sought full insurance coverage of*
deposits.

In addition to their concern about the
effects of deposit brokeraga an already
troubled.institutions, the FDIC and the
Board are-concerned. abaut the potential
which exists.for the abuse.of brokered

‘funds by-insured institutions generally.

There are a number of reasons why
currently sound institutions might
succumb to the opportunity to swiftly
and dramatically increase. their deposit
size through massive infusions of
brokered funds. These funds, which are
often received in large amounts at high
cost, must be invested quickly for
purposes of economic efficiency. The

. Agencies’ experience has shown that the

speed required may not allow for the
usual care to be taken in appraisals and’
credit checks relative to investments.
Moreover, the need to offer a high rate
of return to atlract brokered funds may
require institutions to take greater
investment risks, a factor often
aggravated where the broker or
associated parties suggest or stipulate
particular-uses for the funds. Healthy
institutions may become problem cases
very quickly through a very few ~
transactions of this sort. One institution,
for example, used brokered deposits to
quadruple its asset size in a year.
Although this institutionr was healthy at
the outset of the year, the brokered
funds were used to invest in highly
speculative commercial loans at & pace
that precluded the association from
using adequate underwriting procedures;
so that it is now a problem for the
FSLIC. In another transaction, brokered

funds were deployed to fund

transactions where the value of security
properties were artificially inflated to
levels bearing no resemblance-to real
value as security for loans:

Although only a small percentage of
institutions currently engage in the
brokered deposits market, the Board
believes the expanded use of such funds
could have a significant effect on the
entire insured depository industry. If
brokered deposits grew into a dominant
source of funds, it is possible that high
national market rates would become a
“floor” even in remote areas, and’

therefore, as a commenter observed,
raise the cost of home loans and other
consumer borrowing, or force
institutions into making more
speculative investments in order ta
cover the cost of funds. In addition to
increasing the cost of money, such a
situation also could result in a
standardization of terms and the
imposition of minimum amounts of
deposits.

The Board also in concerned that the
continued use.of brokered funds could,
through the use of nationwide brokers,
draw institutions away from direct
contact with their local communities
and that the “local nexus” could be lost,
Particularly troublesame is the
possibility that, if institutions rely
heavily on brokered funds rather than
the local savings base, they will feel less.
need to respond to the housing and
credit needs of their local communities.

Several commenters suggested that
the Agencies adopt a differential
approach to the treatment of brokered
funds. It was suggested that the funds ba
divided inta uninsured accounts, insutad
individual accounts and insured
institutional accounts. Only the latter
would be regulated, since commenters
asserted that these accounts represented
the greatest risk to the Insurance Funds
because they frequently are placed by

. brokers not registered with the SEC and

do not receive the prudent analysis of
risk enjoyed by insured individual
depositors.

This approach is discussed in more
detail in the section describing
alternatives considered. In brief,
however, the Agencies see no reason to
differentiate between these two typas of
deposit: Both sources of funds are
placed by brokers and result in large
sums moving rapidly among institutions.

A number of commenters questioned
the enforceability and effectiveness of
the proposed approach. They expressed
the belief that weak institutions could
easily circumvent the proposed
restrictions by advertising directly in
natjpnally circulated newspapers or
merely by bringing the brokerage-
function in-house. Further, the use of
brokers could be concealed from deposit
insurers, encouraging troubled
institutions to use subterfuge as to the
origin of deposits. Finally, these
commentefs noted that neither thé
Agencies nor the depository institution
could easily distinguish between .
brokered deposits placed by individuals.
directly (although on the advice of a
deposit-listing service). and other more
readily ascertainable types of brokered
deposits, thus making enforcement even
more difficult.
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The FDIC and the Board believe that
institutions will comply with the final
rule, and-that attempts at evasion would
be discovered in the course of regularly
scheduled examinations through
detection of account patterns. In
addition, institutions probably would be
unwilling to participate in such
arrangements because of the uncertainty
of ultimate insurability. Finelly, the
" Agencies do not believe brokers would
- participate in such activities'because the

potential discovery of evasion could
_ result in significant broker liability.

Consideration of Alternative
Approaches

Many commenters suggested
alternatives to the approach taken by

" the proposed regulation.

1. Focus on Institutional accounts.

" Several commenters recommended that
a distinction be made between _
institutional and individual investors,
and insured and uninsured brokered
funds. They allege that insured
institutional deposits, comprising less
than 10 percent of the market, in which
deposits are broken into $100,000 lots to
-achieve full insurance coverage, pose
the most risk to the Insurance Funds
because they generally are short-term
and are largely placed by unregulated
money brokers without the benefit of,
credit analysis.

The FDIC and the Board believe that
this.approach would not accomplish
their objectives, and would not address
many of the problems inherent in
brokered funds. Even if the

. characterization of institutional insured
brokered deposits is accurate, it does
not argue strongly for a different

_approach; an account with a longer
maturity does not carry the imminent
threat of nonrenewal, but is nonetheless
subject to the same reinvestment
problems as a shorter-term account.
Furthermore, the Agencies have not
been presented with convincing
evidence that there are significant

Alifferences between brokers of
institutional funds and brokers of
individuals' deposits; there are brokers

.. of institutional funds who are registered,

use credit analysis, and carefully select

insured banks and thrifts for their
clients, while brokers for individual -
investors have not been immune from
placing deposits in troubled institutions.

Assuming that a difference does exist, a

rule allowing continued insurance of

individual investors would merely invite
institutional brokers to enter-the
individual investor market and to

‘continue their allegedly inadequate

practices. Moreover, the growth of the

money market mutual fund industry
indicates that insured third-party

deposit brokerage, even if limited to the
deposits of individuals, would continue
to proliferate and present problems
similar to those presented today.

2. Focus on Troubled Institutions Only.

Commenters suggested limiting
application of the regulation to
institutions which fall below required
levels of net worth or pose other
supervisory problems.

The FDIC and the Board already have
taken certain actions in this area and
are proposing additional steps. The
FDIC currently requires all of its
regulated institutions subject to an
enforcement action or party to a
memorandum of understanding with the
FDIC to notify the FDIC before the
institution's proportion of brokered
deposits to total deposits exceeds five
percent. The Board has issued a
supervisory directive, dated October 26,
1983, requiring any insured institution
failing to meet its regulatory net-worth
requirement to give ten days' notice
prior to increasing its use of brokered
funds to a level above five percent of
total deposits, along with information
indicating the sources and expected
uses of the funds. In addition, the Board
today is adopting a temporary regulation
limiting to five percent of assets the
amount of brokered deposits that may
be taken in by an institution with net
worth below a certain level; that
regulation is intended to prevent unsafe
practices by thinly-capitalized
institutions which might seek lo increase
unreasonably their levels of insured
brokered deposits prior to the October1
effective date of the regulation set forth
in this Resolution.

However, focusing only on the access
of particularly vulnerable banks and
thrifts to brokered funds would not
prevent abuse by such institutions that
were not of supervisory concern prior to
their last examination, nor would it
effectively protect the FDIC and the
FSLIC from increased liabilities
stemming from the actions of desperate
bank or thrift managers willing to
violate regulations in a gamble to use
brokered deposits to stave off failure. In
one case, a State-chartered, FSLIC-
insured thrift institution raised over $40
million in brokered deposits in two days
and used these funds to finance a
transaction in direct violation of a State
cease-and-desist order; while the State
regulatory authority may take
disciplinary action against the
management of that institution, the cost
to the FSLIC to resolve the case will
nonetheless increase significantly.

The insurance-limitation rule will be
“self-implementing” and thus very
effective, without imposing substantial

regulatory or reporting requirements,
and it will encourage the market to
discipline investors and recipients of
brokered deposits. The rule also reduces
the risk to the FDIC and the FSLIC from
potential increased liabilities incurred
by mangement in supervisory situations.

3. Limit Deposit Growth. Other
comments suggested that limitations be
placed on the rate of all deposit growth
of institutions, based upon varying
percentages of net worth, assets,
liabilities or other determinants.

The FDIC and the Board find the
suggestions to limit or monitor the -
deposit growth of all insured banks and
thrifts to be a more burdensome
regulatory approach. The FDIC believes
that it is not apparent how any
particular limit could be arrived at or
supported. Moreover, any limit, such as
15 percent of deposits, which has been
suggested by some, would be excessive
for poorly operated institutions and
unduly restrictive for institutions with
strong management and financial ratios.
The insurance-limitation approach
allows each institution to utilize
brokered funds to the extent it can
attract them based on its own
creditworthiness. The Board concurs,
and notes that a rule effectively limiting
but not over-regulating deposit growth
could be quite complex; such an
approach could impose significant
regulatory burdens on types of growth
that occur more slowly and therefore are
of less regulatory concern than the use
of brokered funds.

4. Registration of Brokers. A -
significant number of commenters
recommended that all deposit brokers
be required to register with the |
Securities and Exchange Commission
((ISEC'I)' .

The Agencies find that requiring
registration of brokers with the SEC
would be a meaningless exercise so long
as their customers’ deposits were fully
insured by the FDIC or the FSLIC,
because there would be no market
discipline in the placement of deposits.
In this connection, the Agencies have
found that SEC-registered brokers have
not been immune from placing brokered
deposits into troubled banks and thrifts;
registering additional brokers will not
provide additional assurances. Further,
SEC registration requirements would not
protect the FDIC or FSLIC funds,
because they are not orignted toward
the safety and soundness of insured
institutions or the deposit insurance
funds.

5. Variable-rate Insurance Premiums.
A number of commenters recommended
that deposit insurance premiums either
be increased or varied to reflect the
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increased risk factor created by deposit
brokerage. The FDIC believes risk-
related deposit insurance premiums
should be implemented and has
requested Congress to enact enabling
Jegislation. Risk-related premiums,
however, would not be a panacea.
Assessment of higher premiums might
‘discourage the acquisition of troubled
banks or thrifts, or increase the amount
of federal financial assistance required
jn connection with supervisory solutions
for such institutions. A variable
insurance premium, even if authorized,
would not necessarily solve the
problems addressed by the final rule.
Such a premium structure, if based upon
the level of brokered funds, could also
invite circumvention through
manipulation of brokered-deposit levels
during phases of reporting periods.
Consistent with the goals of
deregulation, the insurance-limitation
rule will act to deter investors from
placing deposits in what the market
determines to be high-risk institutions,
rather than trying to deter such
institutions from making investments
that the regulators believe are high-risk.
Lastly, the variable-premium suggestion
erroneously assumes that the Congress
intended insured banks and thrifts to
pay higher premiums in order to permit
tdeposit brokers to continue to profit
through the marketing of FDIC- or
FSLIC-insured products.

6. Increased Supervisory Efforts. A
substantial number of commenters
recommended increased examinations,
reporting requirements and other forms
of supervision to regulate the investment
practices of institutions utilizing
brokered funds. These alternatives
could be applied to all institutions, or
only to those experiencing net-worth
deficiencies or other supervisory
problems, or could be tied to a scale
depending on the institution’s rating, net
worth, capital, or any other measure of
economic viability. The Agencies have
tonsidered these alternatives, but
believe that they would require constant
monitoring, and would only serve to
increase the regulatory burden on
depository institutions and supervisory
role of the Agencies. This is contrary to
the spirit of deregulation and would
necessitate an increase in the staff and
costs of the Agencies, while doing little
to protect the Insurance Funds from
institutions unconcerned with the
consequences of regulatory violation.
Also, the ability of institutions to raise
millions of dollars in brokered funds in a
very short period would render
ineffective any provision for additional
monitoring or reporting, because the

damage would already have been
incurred.

7. Prohibition or-Limitation on Receipt
of Brokered Funds. The Agencies also
considered a blanket prohibition on the
use of brokered deposits, but rejected it
because it would totally eliminate the
benefitsto insured institutions of

~ brokered deposits. A stringent limitation

would have much the same effect, and a
generous percentage would allow
continuation of current abuses. Limiting
the insurance coverage of brokered
deposits, on the other hand, will not
defeat the liquidity benefits of brokered
deposits for well-run institutions. Such
deposits will still be obtainable, but
without the insurance guaranty.
Investment decisions will have to be
made on the basis of analysis of the
strength or weakness of the involved
depository institution, and not on the
insurance feature of the deposit.
Inasmuch as a number of deposit-broker
comments have indicated that this
process has already been established for
their individual investor depositors, the
new rule should not prove unduly
burdensome.

After careful consideration of all of
the alternatives, the FDIC and the Board
have found the insurance-limitation
approach to be the most effective
method for addressing the problems
presented by the growth of brokered
deposits in a deregulated environment.
Further, the final rule achieves the
Agencies’ intended purposes by using
market discipline rather than by
imposing burdensome regulatory and
reporting requirements. The alternatives
suggested are, in contrast, ineffective ,
and/or overly burdensome, and all
assume that the Congress intended
deposit brokers to benefit through the
marketing of FDIC- or FSLIC-insured
products without being directly subject
to regulations intended to ensure the
soundness of the Insurance Funds.

Explanation of the Rule
The Definition of Deposit Broker

Many commenters suggested
modifications to the definition of the
term “deposit broker” contained in the
proposal. Most recommended
exemptions of certain groups from the
definition, such as beneficial owners of
IRA, Keogh and qualified pension and
profit-sharing plans and part-time
investment advisers/agents, typically
affiliated with small, community-based
depository institutions, Other .
commenters urged a broader definition
to encompass persons or entities, such
as real estate and insurance agents, who
solicit deposits generally for insured
depository institutions lacking extensive

branch networks. Other commenters,
responding to a question posed in the
proposal, recommended inclusion of
insured institution subsidiary/joint
ventures within the scope of the
definition of deposit broker.

The final rule limits the insurance
coverage of funds placed by or through a
“deposit broker'* to $100,000 per broker
per ingured institution, This differs from
the current FDIC and Board regulations
which, if ceftain requirements are met,
deem the customer of the deposit broker
to be the “depositor” or “member.”
“Deposit broker” is.defined as any
person or entity engaged in the business
of placing deposits for others, or of
placing funds in accounts to be sold to
others, and an agent or trustee who
establishes a deposit or member account
in connection with an agreement with
the institution to use the proceeds in the
account to fund a prearranged loan,

The definition of “deposit broker"
includes not only deposit brokerage
arrangements where the broker is the
holder of an account for a number of
principals, but also where the broker
directs or otherwise facilitates the
transfer of funds of depositors to an
institution without itself becoming a
holder of an account. Except for the
situations noted below, the definition
includes anyone in the business of
placing funds in an account for a third
party, whether or not the deposit broker
is the legal or beneficial owner of the
account, and whether or not the
placement of funds in accounts is that
person'’s primary business. The term
“deposit broker” excludes a depository
institution which generates deposits for
itself, but includes depository
institutions generating deposits for other
depository institutions. Also, the
definition includes subsidiaries, service
corporations or affiliates which place
funds with related depository
institutions. Likewise, no exception is
made for depository institutions either
owned by or affiliated with securities
firms.

The definition does not include
employees of depository institutions.
Because the agencies are concerned,
however, that too broad a definition of
“employee” would lead to
circumvention of the intent behind the
proposed amendments, the rule adopts
the proposed definition of an
“employee” of an institution as a
person: (1) Who is employed exclusively
by the institution for which he or she is
soliciting deposits; (2) whose primary
compensation is in the form of a salary;
(3) who daes not share his or her
compensation with a deposit broker;
and {4) whose office space or place of
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business is used exchusively for the
benefit of his or her institution/
smployer,

The definition of “depcsit broker”
-does not generally include trust
departments of insured institutions;

- however, where a deposit broker places
_ depaosits through a trust department, all
funds placed by that deposit broker will

be insured only up to $169,020. Also, &
trust department would be deemed a
deposit broker in connection with trusts
established primarily for the purpose of
placing funds with insured institutions.
The definition of “deposit broker” in
- the proposed rule included all deposit-
listing services. In light of the comments
and othet available information, the
Agencies ha‘ve concluded that it would
be infeasible to identify depoesits that
are placed by reference to listing
services that did not actually facilitate
the placement of funds with insured
institutions. In addition, where the only
function of 4 deposit listing service is to
- provide information on the availability
and ferms of accounts, the Agencies
believe that the service's minimal
participation in the placement process
- does not merit treatment as a deposit
broker. Therefore, the Agencies have .
specifically excluded from the definition
of “deposit braker” any deposit-listing
service that does not receive a
commission for the number or amount of
deposits placed as the result of its
service, if the setvice provided is limited
to the collection and transmission of
. informaticn on the accounts available,
and the customer, rather than the
depositlister or its agent, transmits the
funds to the insured institution.
The FBIC and the Board do not intend
" to distarh traditional deposit
relationships. Accounts held by agents
will remain insured up to $1006,000 per
principal, provided that the agent is not
engaged in the business of placing
_ deposits. Thus, arrangements such as
real estate agent accounts and attorney
escrow accounts will nct be affected by
the amendments because such accounts
are held for a purpose incidental to the
ordinary business activities of the agent.
Some commenters expressed concern
that the rule as proposed could limit the
insurance coverage available to trustees
under the current regulations. While the
agencies do not intend to alier the
coverage currently available to
traditional trust arrangements, they are
concerned that a blanket exemption of
all trustees frem the definition of deposit
broker could lead to substantial
circumvention of the rule through
various trast-type mechanisms. The final
rule therefore exempts trustees from the
definition of “deposit broker" provided
that the trust in question is not used

-~

primarily for the purpose of placing
funds in insured institutions. This will
preserve the current insurance coverage
for trusts while limiting the usefulness of
trusts as devices to circumvent the rule.

The insurance coverage curreatly
available to deposits held in connection
with pension funds and other employee
benefit plans will not be affected by the
rule unless such deposits are placed by
ar through a depasit broker. In addition,
trustees and custodians of IRA and
Keogh accounts will nct be deemed to
be deposit brokers. Likewise, the
insurance coverage of accounts of public
units will not be affected, provided that
a deposit broker is nct employed to
place the funds.

In situations where depaosits of
pension or other employee-benefit plans
are placed by plan administrators or*
investment advisors, such depesits will
not be deemed “placed by or through a
deposit broker" as long as such plan
administrator or investment advisor
plays a managerial role relative to the
applicable pension or employee-benefit
plan. The reason for this exception is to
prevent undue disruption in the pension-
fund industry and to further the intent of
the Employee Retirement Income
Security Act of 19874 (29 U.S.C. 1001~
1462).

Negotiable Certificates of Deposit

Under the current regulations, fof
insurance purposes, the *depositor” of a
negotiable or bearer-form deposit is the
person holding the deposit on the date
the institation is closed because of
insolvency, 12 CFR 330.11 and 570.11.
The Agencies were concerned that such
deposits might be used to subvert the
intent of the proposed amendments, and
requested comments on amerdments to
current rules which would address this
potential problem. After careful
consideration of comments received in
this regard, the Agencies have
determined that it is not appropriate at
this time to impose any special
restrictions on negotiable certificates.
The FDIC and the Board will monitor
this area ard will take appropriate
action in the future if necessary.

Effective Date

The Agencies received numerous
comments with regard to the effective
date of the regulation. Some commenters
endorsed an earlier effective date, while
others supported a more gradual phase-
out of insurance for brokered deposits.
Still others recommended immediate
emphasis on existing supervisory
remedies for troubled institutions in
conjunction with continued study of the
issue, including deferral to legislative
initiatives. The Agencies also received a

petition for revision of this rulemaking
process and request for an extension of
the comment period from an owner of a
listing service; the Board and the FDIC

_ are taking this opportunity to deny that

petition and request because they
believe it essential that the issue of
brokered funds abuse be promptly
addressed, particularly in view of the
recent decontrol of interest rates. The
Agencies believe that the public has bad
ample time, duricg the comment periods
provided for in the Advance Notice and
the Propasal, to express its views on the
issues raised by deposit brokerage and
the means of addrassing these issues.

The effective date for the final rule, as
stated in the proposal, is October 1,
1984. Thus, except for the situations
noted below, any brokered deposits
placed or renewed on or after October1,
1984, will be subject to the new
regulatiozs on icsarance coverage. All
deposits with insured institutions prior
to October 1, 1984, irrespective of
whether they would qualify as brokered
deposits under the final rule, will be
insured until their maturity dates under
the regulations predating the final rule.
The purposes of the delayed effective
date and centinuation of insurance on
accounts existing before that date are:
(1) To fulfill depositors’ expectations as
to terms and conditions of existing
deposits which, because of the term
remaining, could not be withdrawn
without imposition of a penalty for early
withdrawal; (2] to allow institutions
relying heavily on brokered depasits
time to adjust their deposit structures;
and (3} to provide for an orderly
adjustment of funding techniques. Based
on their examination of the problems
facing institutions in adjusting fo the
effects of the rule, and their analysis of
comments received, the Agencies have
concluded that an effective date of
October 1, 1924, provides enough time
for institutions and the purchasers of
brokered depesits to adjust their
business practices.

Questions arose in the comments
about the treatment to be aforded
money market daposit accsunis
{(“MMDAs") and other accournts without
existing maturities placed before -
October 1, 1984. The issue was raised
whether such accourts placed by or
through a broker prior to the effective
date of the final rule would be insured
under the pre-existing regulations until
the funds are withdrawn or whether the
insurance coverage on those acconnis
would change as of the effective date of
the rule. Upon consideration of the
comments, the Agencies have decided
that funds in such accomnts placed by
brokers with insured institutions before
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. October 1, 1984, will be insured under
. the insurance coverage rules predating

the final rule until November 30, 1984.
This treatment allows for a two-month
period after the general effective date of
the final rule in which holders of such
accounts may adjust their deposit-

. placement practices. Deposits with no

fixed Maturities placed by brokers on or
after October 1, 1984, will be subject to
the final rule and its general effective
date of October 1, 1984.

‘Certificates of deposit held in trust for
bondholders under “loans-to-lenders” or
industrial development bond (“IDB")

. programs are covered by the final rule. <
' These programs entail a transaction

where the proceeds of an IDB issuance
are placed with an insured institution, in

+ exchange for a certificate of deposit, to

fund a designated project. Because of
the trust arrangement involved, under
the Agencies’ current insurance
coverage rules each bondholder owns
an insured interest in the deposit up to
$100,000 and the deposit, therefore, may

" be fully insured by either the FDIC or
- the FSLIC. The final rule will limit the
" insurance coverage of such deposits to

$100,000 inasmuch as it specifically
defines a trustee in this type of
transaction to be a ““deposit broker.”
Thus, beginning October 1, 1984, IDB
programs will no longer be buttressed
by full deposit insurance. A question
arises, however, abbut existing IDB

' programs in which the deposit in

question has a term shorter than the
period of the underlying loan, as-
opposed to the date of the maturity of
the underlying bond. If such existing

* deposits are deemed to be placed or

renewed after October 1, 1984, under the
final rule, they will be subject to the
new regulations and will therefore be
ineligible for multiple insurance
coverage. Such a result would trigger
acceleration of the maturity dates of the
underlying bonds, an event which could
result in the bankruptcy of the project
and severe liquidity problems for the
involved depository institution. In order
to avoid this undue hardship, and
because of the mandatory nature of the
rollover provisions in the bond
indentures, the Agencies believe that the
maturity dates of such deposits should

' be deemed to be those of the bonds they

secure. Therefore, the final rule provides
that deposits issued by an institution to
a trustee who is a “deposit broker” with
respect to such certificates under either

. § 330.0(b)(2) or § 561.2a(a)(2) shall not

be deemed to be renewed, for purposes

* of the regulation, unless such renewal is

discretionary. This exception will apply
only to IDB transactions entered into

+ prior to October 1, 1984.

As already noted, brokered deposits
placed or renewed on or after October 1,
1984, will be subject to the restrictive
insurance coverage provisions of the
final rule. Upon considering the many
comments on this issue and analyzing
other available data, the Agencies
believe it is necessary to safeguard
against liquidity problems for insured
institutions that have relied heavily in
the recent past on brokered deposits as
a source of funding. Thus, the final rule
provides that brokered deposits held at
insured institutions on the date the final
rule is adopted by the Agencies may be
renewed one or niore times by the
depositor within a period of two years
after the effective date of the final rule
(up to October 1, 1986) and continue to
qualify for deposit insurance under the
regulations predating the final rule until
their first maturity after October 1, 1986.
However, such deposits may not be
renewed for a dollar amount greater
than their original denomination, and
must be held by the owners in their
individual capacities. Deposits held
prior to the date of adoption of the final
rule (March 26, 1984)in custodial or
trust capacities by or through deposit
brokers may become eligible for this
“rollover” exception only if, by June 30,
1984, the institution is provided with the
names and ownership interests of the
parties for whom such deposits are
maintained. The resulting insurance
coverage will then apply only to the
owner so identified.

Final Regulatory Flexibility Analysis

Pursuant to section 3 of the Regulatory
Flexibility Act, Pub. L. No. 96-354, 94
Stat. 1164 (Sept. 19, 1980), the FDIC and
the Board are providing the following
regulatory flexibility analysis:

1. Reasons, objectives, and legal
bases underlying the rules. These
elements have been incorporated
elsewhere in the supplementary
information regarding the rule.

2. Small entities to which the rules
apply. The rules apply to insured
institutions.

3. Impact of the rules on small
institutions. As brokered deposits do not
yet constitute a significant portion of
total deposits of most insured
institutions, the rules will not have a
significant impact on a substantial
number of small entities,

4. Overlapping or conflicting federal
rules. There are no federal rules that <
duplicate, overlap, or conflict with this
rule. .
5. Alternatives to the rules. The rule
limits federal deposit insurance on
brokered deposits. Other alternatives
considered, such as increased
monitoring and approval mechanisms

and blanket prohibitions on brokered
deposits, would be more burdensome to
the regulatees or would eliminate the
benefits of a regulated activity,
including availability of liquidity.

List of Subjects
12 CFR Part 330

Bank deposit insurance, Banks,
Banking.

12 CFR Parts 561 and 564

Bank deposit insurance, Banks,
Banking, Savings and loan associations.

Accordingly, the FDIC hereby amends
Part 330 of Title 12 of the Code of
Federal Regulations and the Board
hereby amends Parts 561 and 564 of
Title 12 of the Code of Federal
Regulations as set forth below.

- PART 330—CLARIFICATION AND

DEFINITION OF DEPOSIT INSURANCE
COVERAGE

“1. The authority citation for Part 330 is
as follows: »

Authority: 12 U.S.C. 1813, 1817, 1819, 1821,
1822,

* 2. Section 330.0 is hereby revised as
follows:

§330.0 Definitions.

(a) For the purpose of this Part 330, the
term “insured bank” includes an insured
branch of a foreign bank.

(b) Excepf as provided in paragraph
(c) of this section, the term "deposit
broker” includes: (1) Any person
engaged in the business of placing
funds, or facilitating the placement of
funds, of third parties with insured
banks or the business of placing funds
with insured banks for the purpose of
selling interests in those deposits to
third parties; and (2) an agent or trustee
who establishes a deposit account to
facilitate a business arrangement with
an insured bank to use the proceeds of
the account to fund a prearranged loan.

(c) The term “deposit broker” shall
not include the following: (1) An insured
bank, with respect to funds placed with
that bank; (2) an employee of an insured
bank, with respect to funds placed with
his or her employer/bank; (3) a trust
department of an insured bank or of an
institution insured by the Federal
Savings and Loan Insurance
Corporation, provided that the trust in
question has not been established for
the primary purpose of placing funds
with insured depository institutions; (4)
the trustee of a pension or other
employee benefit plan, with respect to
funds of the plan; (5) a person acting as
a plan administrator or an investment
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adviser in connection with a pension
plan or other employee benefit plan
provided that that person is performing
‘managerial functions with respect to the

" plan; (6) the trustee of a testamentary

. account under section 330.3 of this Part;

{7) the trustee of an irrevocable trust

- (other tharr one described in paragraph
{b}(2) of this section), as long as the trust
in question has not been established for
the primary purpose of placing funds
with insured depository institutions; (8)
a trustee or custodian of a pension or
profit-sharing plan qualified under
section 401(d) of 408{a) of the Internal
Revenue Code of 1954, as amended; (9)
an agent or nominee whose primary
purpose is not the placement of funds

- with depository institutions.

(d) The term “employee,” for purposes
of this section only, includes only an’
employee: (1) Who is employed
exclusively by the insured bank for
which he or she is soliciting deposits; (2)
whose compensation is primarily in the
form of a salary; (3) who does not share
his or her compensation with a deposit
broker; and (4) whose office space or
place of business is used exclusively for
the benefit of his or her insured bank/
employer.

{e] For purposes of this section only,
the term “business of placing funds or
facilitating the placement of funds” shall
not include deposit listing services
where: (1) The person or entity listing
the deposit is compensated conly by
means of a subscription fee which is not
calculated on the basis of the number or
dcllar amount of deposits placed as the
result of information provided by such
service; (2) the service provided is
limited to the gathering and
transmission of information concerning.
the availability-of deposits; and (3) any~
funds to be invested in deposit accounts
are remitted directly by the depositor to
the insured bank and not, directly or
indirectly, through the person or entity
providing the listing service.

3. Section 330.2 is hereby revised as
follows:

§330.2 'Individual accounts.

Funds owned by an individual (or by
the community between husband and
wife of which the individual is a
member) and deposited into one or more
deposit accounts in his or her own name
shall-be insured up to $100,000 in the
‘aggregate. .

4. Section 330.10 is hereby revised as

- follows: -

§330.10 Trustaccounts,

All trust interests for the same
beneficiary deposited into deposit
accounts established pursuant to valid
trust agreements created by the same

settlor (grantor) shall be added together
and insured up to $100,000 in the
aggregate, except time and savings
deposits of the same beneficiary which
qualify as pension or profit-sharing
plans under section 401(d) or 408(a) of
the Internal Revenue Code of 1954, as
amended. The vested and ascertainable
interest {excluding any remainder
interest) of each beneficial ownerina
time or savings deposit established
under either of the above sections, shall
be added together and insured to an
additional $100,000 maximum for each

. beneficial owner, notwithstanding the

insurance provided in this section to
other types of deposit accounts. Except _

. where the trustee is a deposit broker,

the insurance of such trust interests
shall be separate from that afforded
deposit accounts of the trustee of such
trust funds or the settlor or beneficiary
of such trust arrangement.

5. Section 330.13 is hereby added as
follows:

§330.13 Accounts held by or established
through Intermediarles.

(a) Except as provided in paragraph
(b) of this section, funds owned by a
principal and deposited into one or more
deposit accounts in the name or names
of agents or nominees shall be added to
any individual accounts of the principal
and insured up to $100,000 in the
aggregate.

(b) Notwithstanding any other
provision of this part, funds deposited
into one or more deposit accounts by or
through a deposit broker shall be added
to any other deposits placed by or .
through that deposit broker and insured
up to $100,000 in the aggregate. This
subsection shall apply to all accounts
opened, added to, or renewed on or after
October 1, 1884, except that it shall not
apply untilk:

{1) Either October 1, 1986, or the
maturity date of the deposit account,
whichever is later, with respect to
renewals of all time deposits in
existence on March 26, 1384, provided
that: (i} Only the interests of persons in
such accounts as of March 28, 1884, shall
be recognized for purposes of insurance
coverage; and (ii) the identities and
interests of those beneficial ovwners are
reflected on the books and records of
the bank by June 30, 1984;

(2) November 30, 1984, with respect to
deposit accounts which have no
specified maturity date; and

(3) The maturity date of the
corresponding loan with respectto -
renewals of deposits established before
October 1, 1984, by a person who is a
deposit broker under section 330.0(b)(2)
of this part, only if renewals of such

deposits are mandatory under the
underlying account agreement.

{c) Funds held by a guardian,
custodian or conservator for the berefit
of a ward or for the benefit of a minor
under a Uniform Gifts to Minors Act and
deposited into one or more accounts in
the name of the guardian, custodian or
conservator shall be added to any
individual accounts of the ward or
minor and insured up to $100,00 in the
aggregate. ,
SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 561—~DEFINITIONS

1. The authority citation for Part 561 is
as follows: .

Authority: 12 U.S.C.1724, 1725, 1726, 1728,
1730.

2. Add new § 561.2a, as follows:

§561.2a Definition of “deposit broker.”

(a) Except as provided in paragraph
{b) of this section, the term “deposit
broker" includes: (1} Any person
engaged in the business of placing
funds, or facilitating the placement of
funds, of third parties in accounts issued
by an insured institution or the business
of placing funds in accounts issued by
insured institutions for the purpase of
selling interests in such accounts to
third parties; {2) an agent or trustee who
establishes an account to facilitate a
business arrangement with the
institution to use the proceeds of the
account to fund a prearranged loan.

(b) The term *“deposit broker" does
not include the following: (1) An insured
institution, with respect to accounts
issued by that institution; (2) an
employee of an insured institution, with
respect to accounts issued by his or her
employer; and (3) a trust department of
a bank, the accounts of which are
insured by the Federal Depaosit
Insurance Corporation, or of an insured
institution, provided that the trust in
question has not been established for
the primary purpose of placing funds in
accounts issued by insured depository
institutions; (4) the trustee of a pension
or other employee benefit plan, with
respect to funds of the plan; (5) a person
acting as a plan administrator or an
investment adviser in connection with a
pension or other employee banefit plan,
provided that that person is performing
managerial functions with respect to the
plan; (6) the trustee of a testamentary _
account; {7} the trustee of an irrevocable
express trust (other than one described
in paragraph (a){2) of this section),
provided that the trust in question has
not been established and is not being
used primarily for the purpose of placing

—
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* funds in accounts issued by insured
institutions; (8) the trustee or custodian

- of a pension or profit-sharing plan which
qualifies under sections 401(d) or 408(a)
of the Internal Revenue Code of 1954 as
amended; and (9) an agent or custodian,
provided that the primary function of the

relationship pursuant to which the funds

, are invested is not investment of funds
. in insured accounts.

(c) The term “employee,” for purposes
of this section only, includes only an
employee: (1) Who is employed
exclusively by the institution for which
he or she is soliciting deposits; (2) whose
compensation is primarily in the form of
a salary; (3) who does not share his or

. her compensation with a deposit broker;

. and (4) whose office space or place of
business is use.exclusively for the
benefit of his or her institution/
employer. )

(d) For purposes of this section, the
term “business of placing funds or

 facilitating the placement of funds” does
not include the provision of deposit-
listing services where: (1) the person or
entity providing the service is
compensated only by means of a
subscription fee which is not calculated
on basis of the number or dollar amount

“of accounts placed as a result of

+ information provided by such service;

_(2) the service provided is limited to the
gathering and transmission of

. information concerning availability of
accounts; and (3) any funds to be

' invested in accounts are transmitted
directly to the insured institution by the

- depositor and not, directly or indirectly,

. through the person or entity providing
the listing service.

 PART 564—SETTLEMENT OF
INSURANCE

3. The authority citation for Part 564 is
as follows:

Authority: 12 U.S.C. 1724, 1725, 1726, 1728,
1730,

5. Revise § 564.3 as follows:

'§564.3 Individual accounts.

Funds owned by an individual (or by
the husband-wife community of which
the individual is a member) and

"invested in one or more accounts in his
. or her own name shall be insured up to
$100,000 in the aggregate.

6. Amend § 564.10 by adding a .

' sentence at the end thereof, as follows:

§ 564.10 Trust accounts and IRA and
Keogh accounts. .

* * * Except where the trustee is a
deposit broker, the insurance of such
trust interests shall be separate from

' that afforded deposit accounts of the

trustee of such trust funds or the settler
or beneficiary of such trust arrangement.
7. Add § 564.12, as follows:

§ 564.12 Accounts held by or established
through Intermediaries.

(a) Except as provided in paragraph
{b) of this section, funds owned by a
principal and invested in one or more

. accounts in the names of agents or

nominees shall be added to any
individual accounts held directly by the
principal, and insured up to $100,000 in
the aggregate.

(b) Notwithstanding any other
provision of this Part, funds invested in
one or more accounts by or through a
deposit broker shall be added to any
other deposits placed by or through that
deposit broker and insured up to
$100,000 in the aggregate. This
paragraph shall apply to all accounts
opened, funds placed in existing
accounts, and renewals of existing
accounts, where such opening,
placement, or renewal occurs on or after
October 1, 1984, except that it shall not
apply until: )

{1) Either October 1, 1986, or the
maturity date of the account, whichever
is later, with respect to renewals of time
deposits in existence on March 26, 1984,
provided that: (i) Only interests of
persons in such accounts as of March 26,
1984, will be recognized for purposes of
insurance coverage, and (ii) the
identities and interests of such
beneficial owners are reflected on the
records of the insured institution by June
30, 1984; . :

(2) November 30, 1984, with respect to
accounts which have no specified
maturity date; and ’

(3) The maturity date of the
corresponding loan, with respect to
renewals of accounts established prior
to October 1, 1984, and held by a person
who is, with respect to such accounts, a
deposit broker under § 561.2a(a)(2). only
if such renewal is mandatory under the
terms of the account agreement or trust
agreement governing the rights and -

.obligations of the trustee or agent.

(c) A loan servicer who receives loan
payments and places or maintains such
payments in an insured institution prior

" to remittance to the lender or other

parties entitled to the funds shall, for
insurance-of-accounts purposes, be
considered an agent of each borrower.
(d) Funds held by a guardian,
custodian, or conservator for the benefit
of a ward or a minor under a Uniform
Gifts to Minors Act, and invested in one
or more accounts in the name of the
guardian, custodian, or conservator,
shall be added to any individual
accounts of the ward or minor and
insured up to $100,000 in the aggregate.

By Order of the Board of Directors, Murch
26, 1984.

Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
By Order of the Board, March 26, 1084,
Federal Home Loan Bank Board, _
J.J. Finn,
Secrelary to the Board.
[FR Doc. 84-£573 Filed 3-30-84; 8:45 am]
BILLING CODE 8714-01-M, 6720-01-M

FEDERAL HOME LOAN BANK BOARD
12 CFR Part 563

Brokered Deposits; Limitations
Applicable to Institutions With Low
Net Worth

Dated: March 26, 1984.

AGENCY: Federal Home Loan Bank
Board.

ACTION: Interim final rule.

SUMMARY: The Federal Home Loan Bank
Board ("“Board"), as the operating head
of the Federal Savings and Loan
Insurance Corporation ("FSLIC" or
""Corporation"), has adopted an interim
final rule amending the regulations
applicable to institutions the accounts of
which are insured by the Corporation
(“insured institutions™), by limiting to
five percent the amount of deposits that
certain insured institutions may acquire
by or through a deposit broker. This rule
will apply only to insured institutions
whose net worth at the beginning of any
quarter is less than three percent of their
liabilities, without averaging or phase-in
calculations, The amendment is .
intended to address the possibility that
institutions with low net worth could
have accumulated large amounts of
insured deposits through brokers prior
to the effective date of the final rule
adopted today by the Board limiting
insurance on such deposits. This
regulation will expire on October 1,
1984,

DATES: Effective from March 26, 1084,
through September 30, 1984.

FOR FURTHER INFORMATION CONTACT:
Wendy B. Samuel, Attorney, (202) 377-
6447, Federal Home Loan Bank Board,
Office of General Counsel, 1700 G
Street, N.W, Washington, D.C, 20552,

SUPPLEMENTARY INFORMATION: On
November 1, 1983, the Board (together
with the Federal Deposit Insurance
Corporation) issued an Advance Notice
of Proposed Rulemaking soliciting
comments on the use of brokered
deposits by insured institutions. 48 FR
50339. On January 23, 1984, the FDIC and
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the Board issued a proposed rule which
would limit the insurance on accounts

- placed by or through a broker to

$100,000 per broker. See 49 FR 2787
{(January 23, 1984}). That regulation was
adopted substantially as proposed, in
final form, today, March 26, 1984,
effective October 1, 1984.

Among the concerns raised by the
Advance Notice, the proposed rule, and
the comments received was the problem

~presented by troubled or weak
institutions having unlimited access to
brokered funds~Access to brokered
deposits was seen as making it possible
for institutions with little net-worth
*“cushion” to continue operating beyond

__ the time at which natural market forces

would otherwise have precipitated their
failure. Brokered deposits also enable
insured institutions to obtain deposits
wore rapidly than they may be able to
find safe and sound investments to
purchase with the funds thus obtained,
and the Board’s experience indicates
that an institution with low net worth is

. particularly vulnerable to failure under

such circumstances. Noting this
possibility, a number of commenters
suggested increased monitoring and

. supervision of brokered funds

acquisition by institutions with low net
worth. Commenters also suggested that
a limit be placed on the amount of
brokered funds a troubled or weak
institution may acquire.

The Board is seriously concerned by a
perceived trend toward rapid increases
in the deposit base of troubled and
potentially troubled institutions without
a concomitant increase in their net
worth. The level of brokered deposits in

- insured institutions has risen rapidly

since the beginning of 1980. Of those
institutions which obtained more than
five percent of their deposits through
-brokers, 42 percent had regulatory net
worth below three percent. In 1983, two-
thirds of the insured institutions closed
by the FSLIC had brokered deposits in
excess of five percentof their total
deposits. The Board is concerned about

. -the adverse effect that the acquisition of
. substantial amounts of high-rate

brokered deposits by institutions with a
low net worth may have on such
institutions and ultimately on the FSLIC.
* While the Board believes that the
final rule adopted today limiting

. insurance of brokered deposits will

reduce the availability of such funds to
weak or troubled institutions, it is also
concerned that such institutions will
seek to take in substantial amounts of
irsured brokered deposits prior to the
effective date of that rule. The delayed

effective date, while necessary to permit”
" insured institutions to adjust to the final

rule limiting deposit insurance for funds
placed by or through brokers, may offer
an incentive for weak or thinly-
capitalized institutions to accept large
amounts of brokered deposits without
prudent reinvestment plans. While
solvent, well-managed institutions
should be able to absorb any losses
associated with brokered-fund
investments in the few months before
the effective date, an institution with
little net-worth cushion would
substantially increase its chances of
failure.

Consequently, the Board is adopting
this interim final regulation to prohibit
institutions with low net worth from
having more than five percent of their
deposits acquired by or through deposit
brokers. “Deposit broker" is defined as
in the final regulation limiting insurance
coverage for deposits obtained by or
through brokers. The definition includes
any person or entity engaged in the

_ business of placing or listing for

placement deposits of an insured
institution. It also includes agents or
trustees who establish an account to
facilitate a business arrangement with
the institution to use the proceeds of the
account to fund a prearranged loan.
Excluded from the definition are: (1) An
insured institution, with respect to
accounts issued by that institution; (2)
employees of the insured institution,
with respect to accounts issued by their
employer; (3) trust departments of
insured institutions; (4) trustees of
pension and other employee-benefit
funds investing such funds; (5}
investment advisers of pension funds;
(6) trustees of testamentary trusts; (7)
trustees of irrevocable express trusts, to
the extent that the beneficiaries of such
trusts have not, directly or indirectly,
contributed to the corpus of the trust; (8)
trustees or custodians of IRA and Keogh
deposits; and () agents or custadians,
provided that the primary function of the
relationship pursuant to which the funds
are invested is not investment in insured
account funds.

This interim final regulation will apply
to institutions that have net worth of
less than three percent of liabilities.
Liabilities are computed in the same
manner as in the minimum net-worth
requirement of 12 CFR 5§63.13(b)(2), with
two exceptions. First, the calculation of
net worth does not permit the averaging
of liabilities over a five-year period. The
Board believes that five-year averaging
permits rapidly expanding institutions to
understate their true net-worth
requirements. Second, net worth will not
be calculated by use of the twenty-year
“phase-in" method. That method permits
institutions that have not reached the

twentieth anniversary of account
insurance to “phase in” their net-worth
requirement by multiplying three
percent of liabilities by a fraction of
which the numerator is the number of
consecutive years of insurance and the
denominator is twenty. Use of the
twenty-year phase-in would permit
institutions with net worth as low as
0.15 percent of liabilities to avoid
limitation of their use of brokered
deposits. By excluding the nse of the
twenty-year phase-in calculation, the
rule will permit the Board to limit the
use of brokered funds by many
potentially troubled and very thinly-
capitalized institutions. De novo
institutions subject to the requirements
of 12 CFR 563.13(b){2)(iii) will be subject
to this regulation if their net worth is
less than the percentage of liabilities
required by that provision.

Rather than absolutely prohibiting the
use of brokered deposits by these
institutions, the rule allows funds to be
obtained by or through deposit brokers
in amounts up to five percent of
deposits, determined quarterly. The
Board believes that this provision will
preserve the ability of institutions with
low net worth to raise deposits throuoh
brokers without sxgmﬁcantly increasing
.their chance of failure.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), the Board
hereby certifies that the interim final
rule would not have a significant
economic impact on a substantial
number of small entities. The reason for
this certification is that only a few
institutions would have both net worth
below the proposed requirement and
brokered deposits in excess of five
percent of deposits. Therefore, an initial
regulatory flexibility analysis is not
required, 5 U.S.C. 605(b).

The Board finds that observance of
the public notice and comment period
set forth at 5 U.S.C. 552(b) and 12 CFR
508.11, and the delay of the effective
date set forth at 5 U.S.C. 552(d) and 12
CFR 508.14, would be impracticable and
contrary to the public interest for the
reasons described above.

List of Subjects in 32 CFR Part 563

Savings and loan associations.

Accordingly, the Federal Home Loan
Bank Board hereby amends Part 563,
Subchapter D, Chapter V, of Title 12 of
the Code of Federal Regulations, as set
forth below.

SUBCHAPTER D—FEDERAL SAVINGS AND
LOAN INSURANCE CORPORATION

PART 563—0PERATIONS
Add a new § 563.4 as follows:

©

-



13014

‘Federal Rég‘ister | Vol. 49, No. 64  Nionday, A*piil‘ 2, 1984 / Rules -and Regulations

§563.4 Brokered deposits.

(a) For purposes of this section, the
term “net-worth.requirement” means: (1)
An amount at least equal to three
percent of all liabilities (i.e., tatal assets,
net of the following: loans in process,
specific reserves,and deferred credits
other than.deferred taxes; minus net
worth as defined by § 561.13-of this  *
Subchapter); or.(2) for institutions
subjects to the requirements-of
§ 563.13(b)(2)(iii) of this Part, the
applicable percentage of such liabilities
required by § 563.13(b)(2)(iii).

(b) Any insurad institution which, at
the’beginning of any calendar:quarter,
'does not meet its net-worth requiremenit
ghall not, during that guarter, accept
deposits obtained by-or thraugh a
deposit broker, as defined in §-561.2a of
_ this Subchapter, in excess.of five
percent of.its<total depuasits.

{c) This section expires October 1,
1984,

(12 U.S.C. 1724, 1725, 1728, 1728}

By theFederal Home L:oan Bank Board.
J. J. Finn, -
Sacretary.

{FR Doc. 84-8674 Filed 3-30+84;B:45 am])
BILLING :CODE 6720-01-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Admiinistration
14 CFR Part 39

-[Docket No. 83-NM-88-AD; Amdt. 39-4837]

Airworthiness Directives; British
Aerospace Viscount Models 700 and
800 Series Airplanes

AGENCY: Federal Aviation -
Administration{(FAA), DOT.

ACTION:'Final rule,

SUMMARY: This amendment adds a new
airworthiness directive (AD) which
increases the scope of an inspection of
the nosewheel assembly on British
Aerospace, Aircraft Group, Viscount
Model 700 and®00 series airplanes. In
addition, a modification on the
nosewheel steering lock detent cable
assemblies is required on.all Model 700
series airplanes. The inspections and
modifications are necessary to prevent
possible collapse of the nose landing
gear. This action will supersedean
existing AD applicable to the same
components.

EFFECTIVE DATE: May 6, 1984.

ADDRESSES: The applicable service
information may be obtained from
British Aerospace, Inc., Box 17414,
Dulles International Airport,

Washington, D:C..20041,.or may:also he
examined at-the address shown below.
FOR FURTHER INFORMATION CONTACT:
Mr. James Leeder, Foreign Aircraft
Certification Branch, ANM-1508, Seattle
Aircraft Cerfification Office, FAA,
Northwest Mountain Region, 9010 East
Marginal Way South, Seattle,
Washington, telephane:(206) 446-2826.
Mailing address: FAA, Northwest
Mountain.Region, 17900 Pacific.Highway
South, C-68966, Seattle, Washington
98188.

SUPPLEMENTARY INFORMATION: The
United Kingdom Civil.Aviation
Authority {CAA) has classified British
Aerospace Preliminary Technical
Leaflets {PTL) No. 262, Issue 4, for all
"Modél 700 series airplanes and PTL:No.
125, Issue 4, Tor all Model 800:series
airplanes.as mandatory. Compliance
with Issue 3 of thesePTL's is required
'by AD 70-16-06.

A proposal to amend Part 89 of the

* Federal Aviation Regulationsito include

an airworthinesssirective requiring
inspections, repairs,-and modifications,
asmecessary, of the.nose wheellanding
gear was published.in the Federal
Register-on December 27, 1983,(48 FR
56959). The comment period closed
February 13, 1984, and interested parties
have been-afforded an-opportunity to
participate in the making of this
amendment. No comments were
received.

It is estimated that the cost impact to
the 13.S. operators will be less.than $745
per airplane, or lesstthan $25,330for the
entire fleet, which includes repetitive
ingpections for the next 10 years. For
these reasons, this-tule is not:considered
to bea major rule under the-criteria of
Executive Order 12291, Few, if any,
-small entities within the meaning-of the
Regulatory Flexibility /Aot will be
affected.

Therefore the FAA has determined
that-air safety and the public-intérest

“require the adoption of the rule as
proposed. -

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adaption of the. Amendment

PART 39—[AMENDED]

Accordingly, pursuant to the.-authority
<delegated to me by the Administrator,
'§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding thefollowing new
airworthiness directive:

British Aerospace, Aircraft Group: Applies to
all Viscount Model:700-series and 800
series airplanes certificated in all
categories. Compliance required as

indicated. To prevent collapse of the
nose landing gear, accomplish the
following:

1. Within the next six months tiine in
service after the effective date of this AD,
unless previously accomplished within the
last sixmonths, and thereafter at intervals
not to exceed sixgmonths, inspect and repair,
as necessary, the nose landing.gear in
accordance with the Paragraph 2,
-Accomplishment Instructions, of British
Aerospace'Preliminary Technical Leaflet Na.
125, Issue 4, for-all Model 800 sories
airplanes.Paragraphs 25.and 2.5 1'mugtibe
accomplished at the first inspection and
theresfter atintervals not to.excsed one year,

2. Withinithe next.six monthstime in
service after theéffectivedate of this AD,
amless previously accomplished within:the
‘last six months, and thereafter at intervals
not to exceed.six«months, inspect and repair,
as necessary, the nose-landing gear in
accordance with the Accomplishment
Instructions of paragraphs.2.1 throygh 2.4,
and 2.7 of the British Aerospace Proliminary
Technical Leaflet.No. 282, Issue 4, Tor ull
*Model 700 series airplames;and during the
first-inspection only, accomplish paragraph
2.8 and BA Maedification D.3284, if applicuble.
Paragraph 2.5 mustbe accomplished at the
firstiinspection and thereafter at intervals not
to exceed one year.

3. Alternate means of complliance which
provide an equivalent level of safety may-be
used when approved by the Manager, Seatfle
Aircrdit Cerlification Office, FAA, Northwes
Mountain Region.

4. Special flight, permits may be isouedin
accordance with FAR 21.197 and 21.199.40
operdte airplanes to abaseJor the
accomplishment of inspactions.and/or
modifications required by this AD.

This supersedes Amendment 39-1058
(357FR 12325), AD 70-18-08.

This amendment becomes effective
May 6, 1984.

(Secs. 313(a), 314(a), 601 through €10, anll
1102 of the Federal Aviation Aot of 1858 (40
U.S.C. 1354(a), 1421 through 1430, and 6502}
49 U.S.C. 108(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.89)

Note.—For the reasons disoussed-oarlier iv

“the preamble, the FAA has determined:that

this regulation is not considered to be major
mnder Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 28, 1979); {t
is further certified under the criteria of the
Regulatary Flexibility Act that this rule will
not have a significant economic effect on a
substantial number of small entities because
few, if any, Model Viscount 700 and 800
series aitplanes are operated by small
entities. A final evaluation has been preparac
for this regulation and has been placed in the
docket. A copy of-it may be obtained by
-contacting the person identified under the
icaption “FOR FURTHER INFORMATION
CONTACT.”
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- Issued in Seattle, Washington, on March
22,1984, -

Charles R. Foster,
Dirsctor, Northwest Mountain Region.

{FR Doc. 84-8841 Filed 3-30-84; 8:45 am]
BILLING CODE 4310-13-M

14 CFR Part 39

[Docket No. 83-NM-102-AD; Amdt. 39~
4838) : -

Airworthiness Directives; McDonnell
Douglas Model DC-9-10 and -30
Series Airplanes

_ AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adds a new
airworthiness directive {AD) which
requires eddy current inspection, and
repair, if necessary, of the non-ventral
aft pressure bulkhead on certain
McDongell Douglas Model DC-9
airplanes. There have been reports of -
cracks in the webs. This action is
necessary to detect fatigue cracks which
could lead to.possible structural failure
of the non-ventral aft pressure bulkhead
and loss of cabin pressurization.

DATES: Effective May 6, 1984.
Compliance schedule as prescribed in
the body of the AD, unless already
accomplished.

ADDRESSES: The applicable service
information may be obtained from:
McDonnell Douglas Corporation, 3855
Lakewood Boulevard, Long Beach,
California 90846, Attention: Director,
_Publications and Training, C1-750 (54—
60). This information also may be
examined at the FAA, Northwest
Mountain Region, 17900 Pacific Highway
South, Seattle, Washington or at 4344
Donald Douglas Drive, Long Beach,
California. .
FOR FURTHER INFORMATION CONTACT:
Mr. Michael N. Asahara, Sr., Aerospace
Engineer, Airframe Branch, ANM-122L,
FAA, Northwest Mountain Region, Los
Angeles Aircraft Certification Office,
4344 Donald Douglas Drive, Long Beach,
California 90808, telephone (213) 548-
2824.

‘SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include a new
airworthiness directive (AD) to'require
eddy current inspection for fatigue
cracks and repair, if necéssary, of the
non-ventral aft pressure bulkhead on
certain McDonnell Douglas Model DC-9
airplanes was published as a Notice of
Proposed Rulemaking (NPRM) in the
Federal Register November 25, 1983 {48

FR 53128). The comment period for the
proposal closed on January 11, 1984.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to all
comments received. Six comments were
received. One commenter objected to
the intent of this proposed rule and
questioned the validity of imposing AD
action against the modified bulkhead
structures after the accomplishment of
preventive modification per McDonnell
Douglas DC-9 Service Bulletin 53-174.
This commenter considered the
repetitive inspection an appropriate item
for inclusion in the Supplemental
Inspection Document (SID). In view of
the demonstrated safety problem, and
the fact that the SID program has not
been mandated for the DC-9, the FAA
considers inclusion of the repetitive
inspections for all airplanes necessary.

One commenter felt that the
compliance time for the final rule should
be extended to 6,000 landings as
recommended by McDonnell Douglas
DC-9 Service Bulletin 53-174, instead of
4,500 landings as proposed in the NPRM.
The FAA considers that the 4,500
landing requirement is appropriate
based upon the anticipated effective
date of this rule.

Several editorial comments have been-

suggested to rewrite and/or rephrase
portions of the accomplishment
instructions of the proposed rule. The
comments do not significantly affect the
intent of the proposed rule. Therefore,
the FAA concurs and the suggested
changes have been incorporated in this
AD as appropriate.

Two commenters agreed with the
intent of the AD as proposed, and one
commenter disagreed with the number
of U.S. registered airplanes that were
affected. The FAA concurs and this AD
has been changed to specify the correct
number of affected airplanes.

The estimated costs associated with
the proposed AD are as follows: 156 U.S.
registered airplanes are affected which
will require approximately 386
manhours per airplane to accomplish the
required repair/rework, and 358
manhours per airplane to accomplish the
required repetitive inspections. Average
labor charge is $35 per hour and
replacement parts can be obtained at an
estimated cost of $800 per unit
assembly. Based on these figures, the
inspection cost would be $1,843,760, and
repair cost is $2,232,360. Therefore, the
total expected economic impact is
estimated to be $4,176,120. Few, if any,
small entities within the meaning of the
Regulatory Flexibility Act will be
affected. -

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the proposed rule, with the
changes previously noted.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
Adopﬁon of the Amendment

PART 39—{AMENDED]

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following new
airworthiness directive:

McDonnell Douglas: Applies to certain
McDonnell Douglas Medel DC-8-10 and
-30 series airplanes, certificated in all
categories, which correspond to the
factory serial numbers listed in
McDonnell Douglas DC-9 Service
Bulletin No. 53-174, dated August 4, 1933
(hereinafter referred to as S/B 53-174), or
later revisions approved by the Manager,
Los Angeles Aircraft Certification Office,
FAA, Northwest Mountain Region.
Compliance required as indicated in the
body of this AD, unless previously
accomplished.

To detect fatigue cracks in the non-ventral
aft pressure bulkhead and repair, if -
necessary, accomplish the following: *

A. Prior to the accumulation of 50,000
landings, or within the next 4,500 landings
after the effective date of this AD, whichever
occurs later, perform initial eddy current
inspection of the pressure bulkhead webs as
shown on McDonnell Douglas Service Sketch
3483 of S/B 53-174, or later revisions
approved by the Manager, Los Angeles
Aircraft Certification Office, FAA, Northwest
Mountain Region.

B. If no cracks are found in aircraft Group I,
as referenced in S/B 53-174, perform
repelitive eddy current inspections at
intervals not to exceed 14,000 landings until a
preventive modification has been
accomplished in accordance with the
Accomplishment Instructions in S/B 53-174,
or later revisions approved by the Manager,
Los Angeles Aircraft Certification Office,
FAA, Northwest Mountain Region. After the~
accumulation of an additional 30,000 landings
from the date of the crack preventive =
modification installation, reinstate eddy
current inspections at intervals not to exceed
17,500 landings.

C. For aircraft Groups Il and I, as
referenced in S/B 53-174: If no cracks are
found, perform repetitive eddy current
inspections at intervals not to exceed 17,500
ldndings until a crack preventive
modification has been accomplished in
accordance with the Accomplishment
Instructions in S/B 53-174, or later revisions
approved by the Manager, Los Angeles
Aircraft Certification Office, FAA, Northwest
Mountain Region. After the accumulation of
an additional 30,000 landings from the date of
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the crack preventive modification
installation, reinstate the eddy current
inspection at intervals not to exceed 17,500
landings.

D. For all aircraft Groups (i.e. I, II, and I,
as referenced in S/B 53-174); If cracks are
found, repair cracked area per the crack
preventive modification in accordance with
the Accomplishment Instructions in S/B 53~
174, and, after the accumulation of an
additional 30,000 landings from the date of
repair, reinstate the repetitive eddy current
inspection at intervals not to exceed 17,500
landings. .

E. Alternate means of compliance which
provide an equivalent level of safety may be
used when approved by the Manager, Los
Angeles Aircraft Certification Office, FAA,
Northwest Mounfain Region.

F. Upon request of operator, an FAA
MaintenanceInspector, subject to prior
approval of the Manager, Los Angeles
Aircraft Certification Office, FAA, Northwest
Mountain Region, may adjust the initial
repetitive inspection intervals specified in
this AD to permit compliance at an
established inspection period of the operator
if the request contains substantiating data to
justify the increase for that operator.

G. Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplanes unpressurized to a-base
in order to comply with the requirements of
this AD.

H. For the purposes of complying with this
AD, Siibject to acceptance by the assigned
FAA Maintenance Inspettor, the number of.
landings may be determined by dividing each
airplane’s’hours time in service by the
operator’s fleet average time from takeoff.to
landing for the DC-9 airplane.

All persons affected by this directive who
have not already received these documents
from the manufacturer may obtain copies
upon request to McDonnell Douglas
Corporation, 3855 Lakewood Boulevard, Long
Beach, California 90846, Attention: Director,
Publications and Training, C1-750 (54-60).
These documents also may be examined at
the FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle, Washington
or the Los Angeles Aircraft Certification
Office, 4344 Donald Douglas Drive, Long
Beach, California.

This Amendment becomes effective
May 6, 1984.

{Sec. 313(a), 314(a), 601 through 610, and 1102
of the Federal Aviation Act of 1958 (49 U.S.C.
1354(a), 1421 through 1430 and 1502); 49
U.8.C. 108(g) (Revised Pub. L. 97-449, January
12, 1983); and 14 CFR 11.89)

Note.—For the reasons discussed earlier in
the preamble, the FAA has determined that
this regulation is not considered to be major
under Executive Order 12291 or significant
under DOT Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979)
and it is further certified under the criteria of
the Regulatory Flexibility Act that this rule
will not have a significant economic effect on
a substantial number of small entities
because few, if any, Model DC-9 airplanes
are operated by small entities. A final
evaluation has been prepared for this
regulation and has been placed in the docket.

’

A copy of it may be obtained by contacting
the person identified under-the caption “rFoR
FURTHER INFORMATION CONTACT.”

Issued in Seattle, Washington, on March
22,1984.
Charles R. Foster,
Director, Northwest Mountain Region.
{FR Doc. 84-8642 Filed 3-30-84; 8:45 am]
BILLING CODE 4910~13-M

14 CFR Part 32
[Docket No. 83-CE-42-AD; Amdt. 39-4615}
Pilatus Britten-Norman Ltd. BN-2, BN~

2A and BN-2B; Islander Series and
BN-2A MIC 1l Trislander Series

’ . Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

" ACTION: Correction of final rule.

‘SUMMARY: This action corrects
Airworthiness Directive (AD) 83-07-12,
Amendment 39-4615 (48 FR 14353,
14354), applicable to Pilatus Britten-
Norman Ltd. BN-2, BN-24, BN-2B
Islander Series and BN-2A MK. III
Trislander Series airplanes. This
correction is necessary because the
applicability statement inadvertently

- dncluded the BN-2T series airplanes. .

EFFECTIVE DATE: April 9, 1984,

FOR FURTHER INFORMATION CONTACT:
Mr. A. Astorga, Aircraft Certification
Staff, AEU-100, Europe, Africa and
Middle East Office, FAA, c¢/o American
Embassy, 1000 Brussels, Belgium;
telephone 513.38.30; or Mr. Larry Werth,
FAA, ACE-109, 601 East 12th Street,
Kansas City, Missouri 64106; telephone
(816) 374-6932.

SUPPLEMENTARY INFORMATION:
Subsequent to the issuance of AD 83-
07-12, Amendment 394615 (48 FR 14353,
14354), applicable to Pilatus Britten-
Norman Ltd. BN-2, BN—2A, BN-2B
Islander Series and BN-2A MK, III
Trislander Series airplanesequipped
with wing tip tanks, the FAA found that
the applicability statement should not
have included the BN-2T series
airplanes. The Pilatus Britten-Norman
Ltd modification (NB/M/364), equipping
the BN-2 series airplanes with wing tip
fuel tanks, is not authorized for the BN-
2T series airplanes. Therefore, action is
taken herein to make this correction.
Since this action is both clarifying and
relieving in nature, notice and public
procedure hereon are not considered
necessary.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.

In FR Doc. 83-8612(46 FR 14353,
14354), appearing-on page 14354 in the
Federal Register of April 4, 1983, make
the following correction:

Restate the applicability statement to
tead as follows:

“Pilatus Britten-Norman Ltd.: Applies to BN~
2, BN-2A and BN-2B Islander Serios
equipped with wing tip fuel tanks and
BN-2A MK. III Trislander Series (all
Serial Numbers) airplanes certificated in
any category.” -

(Secs. 313(a), 601 and 603 of the Fedoral

Aviation Act of 1958, as amended (49 U.S.C.

1354(a), 1421 and 1423); 49 U.S.C. 108(g)

(Revised Pub. L. 97449, January 12, 1983);

and sec. 11.89 of the Federal Aviation

Regulations (14 CFR 11.89))

Issued-in Kansas City, Missouri, on March
21, 1984,

Murray E. Smith,
Director, Central Region.
[FR Doc. 84-8643 Filed 3-30-84; 8:45 am)

\BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21CFR Part 173
[Docket No.:81F-0197]

Secondary Direct Food Additives
Permitted in Food for Human
Consumption; Dimethylamine-
Epichlorohydrin Copolymer

AGENCY: Faod and Drug Administration.
AcTION: Final rule; clarification.

SUMMARY: The Food and Drug
Administration (FDA) is publishing
additional information on a final rule
published in the Federal Registor of
August19, 1983 (48 FR 37614), that
amended the food additive regulations
to provide for the use of dimethylamine-
epichlorohydrin copolymer for use as a
flocculant and/or decolorizer in the
clarification of refinery sugar liquors
and juices. The agency is providing an
additional 30-day period for submitting
objections or additional information in
support of objections already filed in
response to this regulation.

DATE: Objections or additional
information in support of previously
filed objections by May 2, 1984,

ADDRESS: Written objections or
additional information in support of
previously filed objections to the
Dockets Management Branch (HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.
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FOR FURTHER INFORMATION CONTACT:
Andrew D. Laumbach, Center for Food
Safety and Applied Nutrition (formerly
Bureau of Foods) (HFF-334), Food and
Drug Adminisiration, 200 C St. SW.,
‘Washington, DC 20204, 202-472-5890.
SUFPLEMENTARY INFORMATION: FDA

- published a final rule in the Federal

-Register of August 19, 1983 (48 FR 37614)
that amended the food additive )

regulations (21 CFR 173.60) to provide
for the safe use of dimethylamine-
epichlorohydrin copolymer for use as a
flocculant and/or decolorizer in
clarifying refinery-sugar liquors and
juices. That-action responded to a
petition (FAP OA3500) filed by
American Cyanamid Co., Wayne, NJ
07470. EN

The preamble to the regulation

explained that the agency had evaluated

data in the petifion and had concluded
that the proposed use of the substance
was safe, and that the food additive
regulations should be amended ds
requested in the petition. The document

did not discuss the specific nature of the

data evaluated..

. Subsequently, the Natural Resources

. Defense Council, Inc., 122 East 42d St.,

* New York, NY 10168; and Public
Citizen's Health Research Group, 2000 P
St. NW., Washington, DC 20036, filed
cbjections to the regulation. The
objections argued that the agency did
not provide adequate information about
the additive and the basis for FDA's

.decision to approve it.

The objections stressed that the
preamble to-the Federal Register
document did not disclose that the
agency’s action involved consideration
of whether the Delaney anticancer
clause might apply to the additive.
Accerding to the objections, cmission of
such an explanation foreclosed

- interested persons from effectively

. commenting on or objecting to the
reguiation. The objections requested .
that FDA publish a supplemental )

. Federal Register notice discussing the
factual and legal bases for the decision.
The objections also argued that the final
regulation is illegal because itrelies on
the constituents theory, which the
objections characterize as contrary to
the Delaney anticancer clause. Finally,
the objections reguested an immediate
stay of the regulation and an additicnal
opportunity for cbjection, and they
reserved the right to request a hearing at
a later stage in the process. .

. "This clarification of the final rule
responds to the request for supplemental
information about the reasons for FDA’s
decision and provides an additional 30
days for the submission of objections or
additional information in support of

objections that have already been filed.
FDA will act on the remaining issues
raised by the objections and requests for
a hearing after it has evalvatad any
further objections or other information
filed in response to this docum=nt. The
agency is not staying the regulation
because FDA believes that the additive
is safe, and that a stay would not serve
the public interest.

In evaluating American Cyanamid's
petition, FDA considered data bearing
on the possible presence in food of tiny
amounts of a carcinogenic chemical that
might be present as a constituent in the
finished additive. After evalugting all
the available data, FDA concludes that
there is no reason to expect that even
trivial amounts of epichlorohydrin (the
carcinogenic chemical) will be added to
food. Any attempt to quantitate risk
would, therefore, be meaningless,
because it would be based on an
assumption that FDA believes to be
unsupported by fact.

Nevertheless, the agency has done an
informal risk estimate to assure itself of
the safety of the use of this additive. The
agency has estimated that a consumer
could ingest 4.5 micrograms per day of
dimethylamine-epichlorohydrin
copolymer if all sugar consumed were
prepared with this additive. Under the
specifications established by the
agency, the additive may contain no
more than 10 parts per million
epichlorohydrin (although, in fact,
epichlorohydrin has never been found in
the additive). If the additive did contain
10 parts per million epichlorchydrin, and
if epichlorohydrin remained in the sugar
at the same level at which it was added
as part of the additive, the
epichlorchydrin would present a lifetime
risk of cancer of no more than2in1
trillion. The agency concludes that a
finding of such a low risk, even using
speculative, worst case assumptions,
establishes that there is effeclively no
risk of cancer from the use of
dimethylamine-epichlorohydrin
copolymer.

In accordance with § 171.1(h) {21 CFR
171.1(h)), the petition, the sdministrative
record, and all documents that FDA
considered and relied upon in reaching
its decision to approve the petition are
available for inspection at the Center for
Food Safety and Applied Nutrition
{address above) by appointment with
the information contact person listed
above. As provided in 21 CFR
171.1(h)(2), the agency will delete from
the documents any materials that are
not available for public disclosure
before making the documents available
for inspection. Among the documents
that the agency has relied upon are the
following:

1. FAP QA3500, submission of Jannary
31,1980, Parts I and 1H.1.

2. Memorandom: Food Additive and
Animal Drug Chemristry Evaluation
Branch to Petitions Control Branch;
March 7, 1980; FAP OA35C0, subr-ission
of January 31, 1950.

3. FAP OA3590, submission of May 7,
1981.

4. Memorandum: Food Additive and
Animal Drug Chemistry Evaluztion
Branch to Petiticns Control Branch; June
2, 1981; FAP OA3500, submission of May
7,1851.

5. Memorandum: Food Additives
Evaluation Branch to Petitions Control
Branch; November 10, 1982; Risk .
assessment for epichlorohydrin found as
a constituent in dimethylamine-
epichloro-hydrin copolymer.

6. Memorandum to the file: from W.
Gary Flamm and Taylor M. Quinn;
August 19, 1983; FAP OA3500.

List of Subjects in 21 CFR Part 173

Food additives, Foed processing aids.

For convenience, FDA is republishing
in its entirety the final regulation that
appeared in the Federal Register of
August 19, 1983. This clarification of the
final rule does not amend the regulation
in any way. This clarification of the final
rule is issued under the Federal Food,
Drug, and Cosmetic Act.
(Secs. 201(z=), 409, 72 St=t. 17841783 as
amended (21 U.S.C. 321(s), 343})

PART 173—-SECONDARY DIRECT
FOOD ADDITIVES PERMITTED IN
FOOD FOR HUMAN CONSUMPTION

§173.60 Dimethylamine-epichiorohydrin
copolymer.

Dimethylamine-epichlorohydrin
copolymer (CAS Reg. No. 25988-97-0)
may be safely used in food in
accordance with the following
prescribed conditions:

(a) The food additive is preduced by
copolymerization of dimethylamine and
epichlarohydrin in which not more than
5 mole-percent of dimethylamine may be
replaced by an equimolar amount of
tthylenediamine, and in which the mole
ratio of total amine to epichlorobydrin is
approximately 1:1.

(b) The additive meets the following
specifications: )

(1) The nitrogen content of the
ccpolymer is 9.4 to 10.8 weight percent
on a dry basis.

(2) A 50-percent-by-weight aqueaus -
solution of the copolymer has a
minimum viscosity of 175 centipoises at
25° C as determined by LVT-series
Brookfield viscometer using a No. 2
spindle at 60 RPM (or by another
equivalent method).
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(3) The additive contains not more
than 1,000 parts per million of 1,3-
dichloro-2-propanol and not more than
10 parts per million epichlorchydrin. The
epichlorehydrin and 1,3-dichloro-2-
propanol content is determined by an
analytical method entitled “The
Determination of Epichlorohydrin and
1,3-Dichloro-2-Propanol in
Dimethylamine-Epichlorohydrin
Copolymer,” which is incorporated by
reference. Copies are available from the

‘Division of Food and Color Additives,
Bureau of Foods (HFF-330), Food and

‘Drug Administration, 200 C St. SW.,
Washington, DC 20204, or available for
inspection at the Office of the Federal
Register, 1100, L St. NW., Washington,
DC 20408.

(4) Heavy metals {as Pb), 2 parts per
million maximum. ’

(5) Arsenic (as As), 2 parts per million
maximum.

{c) The food additive is used as a
decolorizing agent and/or flocculant in
the clarification of refinery sugar liquors
and juices. It is'added only at the
defecation/clarification stage of sugar

liquor refining at a concentration not to
exceed 150 parts per million of
copolymer by weight of sugar solids.

(d) To assure safe use of the additive,
the label and labeling of the additive
shall bear, in addition to other
information required by the act,
adequate directions to assure use in -
compliance with paragraph (c) of this
section.

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before May 2, 1984
submit to the Dockets Management
Branch {HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
objections thereto or submit additional
information in support of previously
filed objections and may make a written
request for a public hearing on the
stated objections. Each objection shall
be separately numbered and each
‘numbered objection shall specify with
‘particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so
‘state; failure to request a hearing for any
'particular objection shall constitute a
waliver of the right to a hearing on that
objection. Each numbered abjection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the

objection. Three copies of all documents

shall be submitted and shall be

identified with the docket number found

in brackets in'the heading of this

regulation. Received objections may be

seen in the office above between 9 a.m.

and 4 p.m., Monday through Friday.
Dated: March 23, 1984.

William F. Randalph,

Acting Associate Commissioner for

Regulatory Affairs.

{FR Doc. 84-8555 Filed 3-27-84; 4:04 pm]

BILLING CCDE 4160-01-M

21 CFR Parts 175 and 178
[Docket No. 82F-0055] N

indirect Food Additlves: Adhesive
Coatings and Components; Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration.
AcTion: Final rule; clarification.

SUMMARY: The Food and Drug
Administration (FDA) is publishing
additional information on a final rule
published in the Federal Register of
August 19, 1983 (48 FR 37615), that
amended the food additive regulations
to provide for the use of 2,2'-
oxamidobisfethyl 3-(3,5-di-fer&-butyl-4-
hydroxyphenyl)propionate] as an
antioxidant and/or stabilizer in
polystyrene, rubber-modified
polystyrene, and olefin polymers and as
a component in adhesive formulations.
The agency is providing an additional
30-day period for submitting objections
or additional information in support of
objections previously filed.in response
to the August 19, 1983 regulation.
DATE: Objections or additional
information in support of previously
filed objections by May 2, 1984.
ADDRESS: Written objections to the
Dockets Management Branch (HFA~

305), Food and Drug Administration, Rm.

4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Thomas C. Brown, Center for Food
Safety and Applied Nutrition (formerly
Bureau of Foods) (HFF-334)}, Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-472-5690.
SUPPLEMENTARY INFORMATION: In a final
rule published in the Federal Register of
August 19, 1983 (48 FR 37615), FDA
provided for the use of 2,2'-
oxamidobis[ethyl 3-(3,5-di-tert-butyl-4-
hydroxyphenyl)propionate] as an
antioxidant and/or stabilizer in
polystyrene, rubber-modified
polystyrene, and olefin polymers and as
a component in adhesive formulations
(21 CFR 175.105(c)(5) and 178.2010(b)).

That action responded to a petition
{FAP 2B3592) filed by Uniroyal
Chemical, Naugatuck, CT 06770,

The August 19, 1983 final rule
explained that FDA believed that one of

“the materials used in manufacturing the

additive was a carcinogenic compound
but did not identify the substance
because FDA had concluded that its
identity was a trade secret. The final
rule did discuss the rationale for
regulating the additive and described
the results of the agency's assessment of
the risk from the constituent.
Subsequently, The Natural Resources
Defense Council, Inc., 122 East 42d St.,
New York, NY 10168; and Public
Citizen’s Health Research Group, 2000 P
St. NW., Washington, DC 20038, filed
objections to the regulation. The
objections requested that the agency
publish a supplemental Federal Register
notice disclosing the constituent’s
chemical identity and discussing all
other relevant health and safety issues.
The objections also argued that the final
regulation is illegal because it relied on
the constituents theory, which the
objections characterized as contrary to
the Delaney clause. Finally, the
objections requested an immediate stay
of the regulation and an additional
opportunity for objection and reserved
the right to request a hearing at a later
stage in the process.

Following FDA's receipt of the
objections, Uniroyal informed FDA that
it would waive trade secret status for
the constituent at issue here. FDA is
reissuing the final rule to provide the
identity of the carcinogenic constituant
and to respond to the request for a
discussion of the health and safety
issues involved. The agency is also
providing an additional 30 days for the
submission of objections or additional
information in support of abjections
already filed to the final rule. FDA will
act on the remaining issues raised by the
objections and requests for a hearing
after it has evaluated any further
objections filed in response to this
document. The agency is not staying the
final rule because it believes that the
additive is safe, and that a stay would
not serve the public interest.

Although the food additive has not
itself been found to induce cancer, it
may contain trace amounts of dibutyltin
diacetate, a carcinogenic compound,
which is used in the manufacture of the
additive. Residual amounts of reactants
and manufacturing aids are commonly
found as contaminants in all chemical
products, even in highly purified reagent
grade chemicals, including many food
additives. .
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" Under section 409(c)(3)(A) of the

"- Federal Food, Drug, and Cosmetic Act

{the act) (21 U.S.C. 348(c}(3){A)), the so-
called “general safety clause" of the
statute, a food additive cannot be
approved for a particular use unless the
data presented to FDA establish that the
food additive is safe for that use. The
concepti of safety embodied in this
requirement was explained in the
legislative history of the Food Additives
Amendment of 1958, “Safety requires
proof of a reasonable certainty that no
~harm will result from the proposed use
of an additive. It does not—and
~ cannot—require proof beyond any
possible doubt that no harm will result
under any conceivable circumstances.”
HR. Rep. No. 2284, 85th Cong,, 2d Sess.
1 (1958). This definition of safety has
been incorporated into FDA's food
additive regulations {21 'CFR 170.3(i}).
The Delaney anticancer clause of the
Food Additives Amendment of 1958
(section 409{c)(3)(A) of the act {21 U.S.C.
348(c)(3)(A))) provides further that no
food additive can be deemed to be safe
if it is found to induce cancer when
ingested by man or animal.

In the past, FDA has often refused to
list a use of a food additive that
contained or was suspected of
containing minor amounts of a
carcinogenic chemical, even if the
additive as-a whole had not been shown
to cause cancer. The agency now
believes, however, that developments in
scientific technology and experience
with risk assessment procedures make it
possible for FDA to establish the safety
of additives that contain a carcinogenic
chemical but that have not themselves
been shown to cause cancer.

In the preamble to the final rule
permanently listing D&C Green No. 6,
published in the Federal Register of
April 2, 1982 {47 FR 14138), FDA
explained the basis for approving the
use of a color additive that had not been
shown to cause cancer, even though that
color additive contains a carcinogenic

. constituent. -

Since that decision, FDA has
approved the use of three such color
additives, D&C Green No. 5 (47 FR .
24278; June 4, 1982) and D&C Red No. 6
and D&C Red No. 7 (47 FR 57681;
December 28, 1982}, on the same basis.
FDA fully explained the scientific, legal,
and policy underpinnings for those
decisions in the advance notice of
proposed rulemaking on a policy for
regulating carcinogenic chemicals in
food and color additives, which was
published in the Federal Register of
April 2, 1982 (47 FR 14464). In brief, the
agency believes that the Delaney
anticancer clause is not triggered unless

-

the food additive as a whole is found to
cause cancer. An additive that has not
been shown to cause cancer but that
contains a carcinogenic constituent may
properly be evaluated under the general
safety clause of the statute, using risk
assessment procedures to determine
whether there is a reasonable certainty
that no harm will result from the
proposed use of the additive.

The agency's position is supported ty
Scott v. FDA, —F.2d — (Nos. 82—
3544/3759) (6th Cir. February 23, 1984).
That case involved a challenge to FDA's
decision to approve the use of D&C
Green No. 5, which, as explained above,
contains a carcinogenic chemical but
has not itself been shown to cause
cancer. Relying heavily on the reasoning
in the agency's decision to list this color
additive, the United States Court of

" Appeals for the Sixth Circuit rejected

the challenge to FDA's action and
affirmed the listing regulation.

Because 2,2'-oxamidobis[ethyl] 3-{3,5-
di-tert-butyl-4-hydroxyphenyl)
propionate] has not been shown to
cause cancer, the anticancer clause does
not apply to it. FDA has evaluated the
safety of this additive under the general
safety clause, using risk assessment
procedures to estimate the upper bound
limit of risk presented by the
carcinogenic chemical that may be
present as an impurity in the additive,
and has concluded that the additive is
safe under the proposed conditions of
use.

The risk assessment procedures used
are similar to the methods used to
examine the risk associated with the
presence of minor carcinogenic -
impurities in D&C Green No. 6 (47 FR
14138; April 2, 1982), D&C Green No. 5
(47 FR 24278; June 4, 1982), and D&C Red
No. 6 apd D&C Red No. 7 (47 FR 57681;
December 28, 1982). This risk evaluation
of a carcinogenic constituent consists of
two parts: (1) Assessment of the
probable exposure to the constituent
from the proposed use of the additive,
and (2) extrapolation of the risk
observed in the animal bioassays to the
conditions of probable exposure to
humans.

FDA estimated the potential exposure
to dibutyltin diacetate from extraction
studies, taking into account what
fraction of the daily diet might be
packaged in materials containing 2,2'-
oxamidobis{ethyl 3-(3,5-di-tert-butyl-4-
hydroxyphenyl)propionate]. FDA used
data from the National Cancer Institute
[NCI]} carcinogenicity bioassays in
which dibutyltin diacetate was
administered in the diet of rats and mice
to estimate the upper level of human
risk from exposure to dibutyltin

diacetate stemming from the proposed
use of 2,2"-oxamidobis{ethyl 3-(3,5-di-
tert-butyl-4-hydroxyphenyljpropionate].
The results of the NCI bioassay on
dibutyltin diacetate indicated
compound-related increases in the
incidence of hepatocellular adenomas in
male and female mice. (The rat study
was negative.) These particular lesions,
while not frank malignancies, are
considered by the agency to be
precursors to carcinomas and, therefore,
indicative of the carcinogenicity of
dibutyltin diacetate.

The agency used a quantitative risk
assessment procedure (linear
proportional model]) to extrapolate from
the dose used in the animal experiment .
to the very low doses encountered under
the proposed conditions of use. This
procedure is not likely to underestimate
the actual risk from very low doses and
may, in fact, exaggerate it because the
extrapolation models used are designed
to estimate the maximum risk consistent
with the data. FDA estimates that the
upper limit individual lifetime risk from
potential exposure to dibutyltin
diacetate at the level considered tobe a
conservative estimated daily intake is
7x107% or less than 1 in 10 million.
Because of numerous conservatisms in
the exposure estimate, lifetime-averaged
individual exposure to dibutyltin
diaceatte is expected to be substantially
less than the estimated daily intake, and
therefore the calculated upper bound
risk would be less. Thus, the agency
concludes that there is a reasonable
cerlainly of no harm from the exposure
to dibutyltin diacetate that resulis from
the use of 2,2'-0xamidobis[ethy! 3-(3,5-
di-fert-butyl-4-
hydroxphenyl)propionate].

The agency has calculated an
estimated daily intake of 2,2'-
oxamidobis[ethyl 3-(3,5-di-ferf-butyl-4-
hydroxphenyl)propionate] based on .

. considerations such as migration of the

additive under maximum intended use
conditions into food stimulants and -
estimates of the probable fraction of the
daily diet that packaging containing the
additive may contact. The estimated
daily intake for 2,2"-oxamidobis[ethyl 3—
(3,5-di-tert-butyl-4-
hydroxphenyl)propianate] under the .
intended use conditions is 0.6 milligram
per day (mg/day) for a 60-kilogram (kg}
person (0.2 part per million [ppm] in the
daily diet).

The petitioner (Uniroyal Chemical
Co., Naugatuck, CT 06770} has submitted

- the results of several studies to

demonstrate that there is a reasonable
certainty of no harm from the intended
use of 2,2"-o0xamidobis[ethy! 3-(3,5-di-
tert-butyl-4-hydroxyphenyl}-propionate].
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These studies include an acute oral
'toxicity study in rats, a range-finding
.study (14-day maximum tolerated dose

feeding study in dogs), an Ames-type

mutagenicity test, and 90-day

(subchronic) feeding studies in rats and

dogs. The subchronic rat study included

an in utero phase. The acute oral
toxicity in rats is greater than 10 grams
per kilogram body weight. No adverse
effects were observed in the range-

finding study at feeding levels of 15

percent or less. The mutagenicity test

was negative. No tissue abnormalities or
other compound-related adverse effects
were observed in either the dog or rat
subchronic feeding studies over the
range of doses tested.

For the level of dietary exposure (0.2
ppm) estimated for 2,2'-
oxamidobis{ethyl 3-(3,5-di-teré-butyl-4-
hydroxyphenyl)propionate], the agency
ordinarily requires, at a minimum, a
subchronic toxicology study in a rodent
with in utero exposure and a subchronic
toxicology study in a nonrodent (Refs. 1
and 2). The toxicology studies submitted
by the petitioner, therefore, satisfy the
agency toxicology testing requirements
for this indirect food additive. The data
from the submitted toxicology studies
indicate no need for additional
toxicology studies. In particular, the
toxicology information gives no reason
to suspect 2,2'-oxamidobis[ethyl 3-(3,5,
di-tert-butyl-4- .
hydroxyphenyl}propionate] to be a
carcinogen.

The level at which exposure to a food
additive can be considered safe is called
the acceptable daily intake. The -
acceptable daily intake is determined by
first establishing a highest no-adverse-
effect level for each of the required
subchronic animal feeding studies, by
applying a safety factor of 1000 to each
of these no-adverse-effect levels, and by
selecting the study that leads to the
lower level. In both subchronic studies,
the highest no-adverse-effect level was
the highest level at which the additive
'was fed: 500 milligram per kilogram per
day (mg/kg/day) for dogs and 2000 mg/
kg/day for rats. A safety factor of 1000
is applied to these studies yielding 0.5
mg/kg/day for dogs and 2 mg/kg/day
for rats. The study yielding the lower
level is the dog study. Therefore, the
agency has established the acceptable
daily intake for humans as 0.5 mg/kg/
day or 30 mg/day for a 60 kg person.
This acceptable daily intake is 50 times
greater than estimated daily intake of
2,2'-oxamidobis[ethyl 3-(3,5-di-tert-
butyl-4-hydroxphenyl)propionate].

FDA applied a thousandfold safety
factor rather than the hundredfold
safety factor set forth in 21 CFR 170.22

because the agency’s calculation is
based on subchronic studies. It has been
the agency's general practice to apply a
thousandfold safety factor when
subchronic studies are relied upon to |
support safety, and when lifetime
studies are neither required nor
available (Ref. 2).

The agency has considered whether a
specification is necessary to control the
amount of dibutyltin diacetate that
might migrate to food. The agency finds
that a specification is not necessary for
the following reasons: (1) The upper
limit lifetime risk resulting from
exposure to dibutyltjn diacetate is very
low; (2} use of the 2,2'-oxamidobis[ethyl
3-(3,5-di-tert-butyl-4-
hydroxyphenyl)propionate] is limited to
0.5 percent or less of a formulation,
except for use of the additive in
adhesives, where migration to food is
expected to be much less than migration
from the regulated polymeric food-
contact surfaces; and (3) when used in
accordance with current good
manufacturing practice, it is likely that
dibutyltin diacetate will be used in the
manufacture of this additive in amounts
consistent with those reviewed by the
agency.

FDA has reviewed the available
toxicity data and its exposure
calculation for the additive, and it has
determined that the risk posed by

. exposure to dibutyltin diacetate is very

low. The agency has therefore
concluded that the proposed use of the
food additive 2,2'-oxamidobis[ethyl 3-
(3,5-di-tert-butyl-4- -
_hydroxyphenyljpropionate} is safe.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for inspection at
the Center for Food Safety and Applied
Nutrition (address above) by

- appointment with the information

contact pergon listed above. As
provided in 21 CFR 171.1(h}(2), the
agency will delete from the documents
any materials that are not available for
public disclosure before making the
documents available for inspection.

- Among the documents that the agency
has relied upon are Refs. 3 through 15.

References 1 and 2 have been placed

on display in the Dockets Management
Branch (address above) and may be
reviewed in that office between 9 a.m.
and 4 p.m., Monday through Friday. The
remaining references can be inspected
at the Center for Food Safety and
Applied Nutrition (address above) by
making an appointment with the
information contact person.

~
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List of Subjects
21 CFR Part 175
.- Adhesives, Food additives, Food
packaging.
21 CI&? Part 178
Food additives, Food packaging.

For convenience, FDA is republishing
in its entirety the final regulation that

- appeared in the Federal Register of

August 19, 1983. This clarification of the
final rule does not amend the regulation

" in’any way.

This clarification of the final rule is

- issued under the Federal Food, Drug,

* and Cosmetic Act.

[

(Secs. 201(s), 409, 72 Stat. 1784-1788 as.
amended (21 U.S.C. 321(s), 348))

PART 175—INDIRECT FOOD
ADDITIVES: ADHESIVES COATINGS
AND COMPONENTS .

1. Part 175 is amended in
§ 175.105(c)(5) by alphabetically

. inserting a new item in the list of

substances, to read as follows:
§ 175.105 - Adhesives.

* * * * *
[c * & %
[5 * * %

2,2"-Oxamidobislethyl 3-(3.5-

di-tertbutyl-4-

tydroxyphenyljpropionate]
(CAS Reg. No. 70331-94-
).

* * * * *

‘PART 178—INDIRECT FOOD

ADDITIVES: ADJUVANTS,

PRODUCTION AIDS, AND SANITIZERS |

. 2. Part 178 is amended in § 178.2010(b)
by alphabetically inserting a new item
in the list of substances, to read as
follows: .

§ 178.2010 Antioxidants and/or stabllizers
for polymers. -

* * * * *

[‘b]iii

Substances

Limitations

di-tert

_ 22'Oxamidobisfethyl 3-{35- For usa only:
N -butyl-4-

1. At levels not to exceed
05 percent by weight of
potysyrens  and  rubbor-
modfied polystyrene come
plying with §177.1640 of
this chapter.

hydroxyphenyf)propionate]
(CAS Reg. No.70331-84-1).
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Any person who will be adversely
affected by the regulation may at any
time on or before May 2, 1984, submit to
the Dockets Management Branch
(address above) written objections or
additional information in support of
previously filed objections and may
make a written request for a public
hearing on the stated objections. Each
objection shall be separately numbered
and each numbered objection shall
specify with particularity the provision
of the regulation to which objection is
made.-Each numbered objection on
which a hearing is requested shall
specifically so state; failure to request a
hearing for any particular objection
shall constitute a waiver of the right to a
hearing on that objection. Each
numbered objection for which a hearing
is requested shall include a detailed
description and analysis of the specific
factual information intended to be
presented in support of thé objection in
the event that a hearing is held; failure
to include such a description and

analysis for any particular objection
shall constitute a waiver of the right to a
hearing on the objection. Three copies of
all documents shall be submitted and
shall be identified with the docket
number found in brackets in the heading
of this regulation. Received objections
may be seen in the office above between
9 a.m. and 4 p.m., Monday through
Friday. -
{Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

Dated: March 23, 1964. :
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 84-8557 Filed 3-27-84; 404 pm]
BILLING CODE 4160-01-d

21 CFR Part 176
[Docket No. 82F-0087)

Indirect Food Additives; Paper and
Paperboard Components;
Components of Paper and Paperboard

In Contact with Aqueous and Fatty -
Foods

AGENCY: Food and Drug Administration.
ACTION: Final rule; clarification.

SUMMARY: The Food and Drug
Administration (FDA) is publishing
additional information on a final rule
published in the Federal Register of

" August 19, 1983 (48 FR 37617), that

amended the food additive regulations
by removing the upper viscosity limit of
a currently regulated retention aid. The
retention aid is polyamide-
epichlorohydrin water-soluble
thermosetting resins prepared by
reacting adipic acid with
diethylenetriamine to form a basic
polyamide and further reacting the
polyamide with an epichlorohydrin and
dimethylamine mixture. The agency is
providing an additional 30-day period
for submitting objections or-additional
information in support of objections
already filed in response to this
regulation.

DATE: Objections or additional
information in support of previously
filed objections by May 2, 1984.
ADDRESS: Written objections or
additional information in support of
previously filed objections to the
Dockets Management Branch {(HFA-
305), Food and Drug Administration, Rm.
4-62, 5600 Fishers Lane, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
John L. Herrman, Center for Food Safety
and Applied Nutrition (formerly Bureau
of Foods) (HFF-334), Food and Drug
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Administration, 200 C St. SW.,
‘Washington, DC 20204, 202-472-5740.

SUPPLEMENTARY INFORMATION: FDA.
published a final rule in the Federal
Register of August 19, 1983 (48 FR
37617), that amended the food additive
regulations (21 CFR 176.170) by
removing the upper viscosity limit of a
currently regulated retention aid. The
retention aid is polyamide-
epichlorohydrin water-sofuble
thermosetting resins prepared by
reacting adipic acid with
diethylenetriamine to form a basic
polyamide and further reacting the
polyamide with an epichlorchydrin and
dimethylamine mixture. That action
responded to a petition (FAP 2B3622)
filed by Sandoz Colors and Chemicals,
East Hanover, NJ 07936.

' The preamble to the regulation
explained that the agency had evaluated
data in the petition and had concluded
that the proposed use of the substance
was safe, and that the food additive
regulations should be amended as
requested in the petition. The document
did not discuss the specific nature of the
data evaluated.

Subsequently, The Natural Resources
Defense Council, Inc., 122 East 424 St.,
New York, NY 10168; and Public
Citizen's Health Research Group, 2000 P
St. NW., Washington, DC 20036, filed
objections to the regulation. The
objections argued that the agency did

not provide adequate information about .

the additive and the basis for FDA's
decision to approve it. The objections
stressed that the preamble to the
Fedédral Register document did not
disclose that the agency's action
involved consideration of whether the
Delaney anticancer clause might apply
to the additive. According to the
objections, omission of such an
explanation foreclosed interested
persons from effectively commenting on
or objecting to the regulation. The
objections requested FDA to publish a
supplemental Federal Regisfer notice
discussing the factual and legal bases
for the decision. The objections also
argued that the final regulation is illegal
because it relies on the constituents
theory, which the objections
characterize as contrary to the Delaney
anticancer clause. Finally, the objections
requested an immediate stay of the
regulation and an additional opportumity
for objection, and they reserved the right
to request a hearing at a later stage in
the process. -

This clarification of the final rule
responds to the request for supplemental
information about the reasons for FDA's
decision and provides an additional 30
days for the submission of objections or

additional information in support of
objections that have already been filed.
FDA will act on the remaining issues
raised by the objections and requests for
a hearing after it has evaluated any
further objections or other information
filed in response to this document. The
agency is not staying the regulation
because FDA believes that the additive
is safe, and that a stay would not serve
the public interest.

In evaluating Sandoz's petition, FDA
considered data bearing on the safety of
the additive, including the safety of the
‘various constituents of the additive. The
‘polyamide-epichlorohydrin water-
soluble thermosetting resins that
constitute the food additive have not
been found to induce cancer. However,
theresins may contain trace amounts of
a carcinogenic cempound,
epichlorohydrin which is used in the
manufacture of the additive.

Under section 409(c)(3)(A) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 348(c)(3)(A}}, the so-
called “general safety clause” of the
statute, a food additive cannot be
approved for a particular use unless the
data presented to FDA establish that the
additive is safe for that use. The concept
of safety embodied in this requirement

“was explained in the legislative history

of the Food Additives Amendment of
1958. “Safety requires proof of a
reasonable certainty that no harm will

" result from the proposed use of an

additive. It does not—and cannot—
require proof beyond any possible doubt
that no harm will result under any
conceivable circumstances.” H.R. Rep.
No. 2284, 85th Cong., 2d Sess. 1 (1958).
This definition of safety has been .
incorporated into FDA’s food additive
regulations (21 CFR 170.3(i)). The
Delaney anticancer clause of the Food
Additives Amendment of 1958 (section
409{c)(3)(A) of the act {21 U.S.C.
-348(c)(3)(A))) provides further that no
food additive can be deemed to be safe
if it is found to induce cancer when -
ingested by man or animal.

In the past, FDA has often refused fo
list a use of a food additive that
contained or was suspected of
containing minor amounts of a
carcinogenic chemical, even if the
additive as-a whole has not been shown
to cause cancer. The agency now
believes, however, that developments in
scientific fechnology and experience
with risk assessment procedures make it
possible for FDA to establish the safety
of food additives that contain a
tarcinogernic chemical but that have not
themselves been shown to cause cancer.

In the preamble to the final rule

permanently listing D&C Green No. 8,

published in the Federal Register of
April 2, 1982 (47 FR 14138), FDA
explained the basis for approving the
use of a color additive that had not been
shown to cause cancer, even though the
color additive contains a carcinogenic
constituent. Since that decision, FDA
has approved the use of three such color
additives, D&C Green No. 5 (47 FR
24278; June 4, 1982) and D&C Red No. 6
and D&C Red No. 7 (47 FR 57681;
December 28, 1982), on the same basis.
FDA fully explained the scientific, logal,
and policy underpinnings for those
decisions in the advance notice of
proposed rulemaking on a policy for
regulating carcinogenic chemicals in
food and color additives, which was
published in the Federal Register of
April 2, 1982 (47 FR 14464). In brief, the
agency believes that the Delaney
anticancer clause is not triggered unless
the food additive as a whole is found to
cause cancer! An additive that has not
been shown to cause cancer but that
contains a carcinogenic constituent may
properly be evaluated under the general
safety clause of the statute, using risk
assessment procedures to determine
whether there is a reasonable certainty
that no harm will result from the
proposed use of the additive.

The agency’s position is supported by
Scoltv. FDA, ——F.2d —— (Nos. 82~
3544/3759) (6th Cir. February 23, 1984).
That case involved a challenge to FDA’s
decision to approve the use of D&C
Green No. 5, which, as explained above,
contains a carcinogenic chemical but
has not itself been shown to cause
cancer. Relying heavily on the
reasoning in the agency’s decision to list
“this color additive, the United States
Court of Appeals for the Sixth Circuit
rejected the challenge to FDA’s action
and affirmed the listing regulation.

The agency calculated the upper
bound limit of lifetime risk of cancer
resulting from exposure to
epichlorohydrin from the previously
regulated uses of polyamide-
epichlorohydrin water-soluble
copolymer resins to be no more than
1.3X10~% Removing the upper viscosity
limit for the polymer allows for a higher
molecular weight copolymer, which is
more efficient as a retention aid for
paper and paperboard. FDA concludes
that a higher molecular weight
copolymer is not likely to contain any
more epichlorohydrin monomer than the
copolymer resin with the lower
viscosity. The upper bound risk estimate
for the lower viscosity resin was based
on the conservative assumption that all
uncoated paper was treated with the
resin. Therefore, FDA concludes that the
decision to allow a higher viscosity resin
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. “would not increase the exposure to
epichlorohydrin monomer from that
previously assumed.

The agency has not performed a risk
estimate for all food exposure to
epichlorohydrin because it does not

“have, nor could it reasonably obtain,

" adequate, reliable data on the total
dietary exposure to epichlorohydrin
from other regulated additives.
Nonetheless, in this specific situation,
despite its inability to cumulate
exposure to the carcinogenic
constituent, FDA still finds the use of °
polyamide-epichlorohydrin is safe. FDA
has reached this conclusion for the
following reasons: (1) The exposure to
epichlorchydrin from the use of this
retention aid is so small that it will not
contribute significantly to the level of
epichlorohydrin in the diet. (2) The
agency regards the upper-bound limit of
risk calculated for exposure to

_ epichlorohydrin from use of polyamide-
epichlorohydrin to be sufficiently low to
assure safe use of this additive even
with additional exposure to .
epichlorohydrin from other products. (3)
The food additive regulation at issue
does not approve a new additive; it
merely changes the conditions of use of
an already approved additive and does

“so in such a way as not to increase
exposure to epichlorohydrin. Thus, the
agency concludes that there’is a

_.reasonable certainty that no harm will

result from the proposed removal of the
upper viscosity limit.

In accordance with § 171.1(h) (21 CFR
171.1(h)), the petition and the documents
that FDA considered and relied upon in
reaching its decision to approve the
petition are available for'inspection at
the Center for Food Safety and Applied

- Nutrition {address above) by

" appointment with the information
contact person listed above. As
provided in 21 CFR 171.1(h)(2), the
agency will delete from the documents -
any materials that are not available for
public disclosure before making the

- documents available for inspection.

Among the documents that the agency

has relied upon are the following:

1. FAP 3B2856, Exhibit B, Appendix II,

- April 11, 1972,

2. FAP 382856, Exhibit B, August 9,
1973.

3. Memorandum: Organic and
Additives Chemistry Branch to Petitions

" Control Branch; August 21, 1973; FAP

3B2856.

4. Memorandum: Food Additive and
Animal Drug Chemistry Evaluation
Branch to Petitions Control Branch;

* November 23, 1982; FAP 2B3622

estimated daily intake for

epichlorchydrin.

5. Memorandum: Color and Cosmetics
Evaluation Branch to Marcia Van
Gemert, November 29, 1982; Risk
estimation for epichlorohydrin.

6. Memorandum: Food Additives
Evaluation Branch to Petitions Control
Branch; December 16, 1952; FAP 2B3622.

7. Memorandum: Associate Director
for Compliance, Bureau of Foods to
Associate Commissioner for Regulatory
Affairs, May 9, 1983; Amendment to
§ 176.170; FAP 2B3622,

List of Subjects in 21 CFR Part 178

Food additives; Food packaging; Paper
and paperboard.

For convenience, FDA is republishing
in its entirety the final regulation that
appeared in the Federal Register of -
August 19, 1983, This clarification of the
final rule does not amend the regulation
in any way.

This clarification of the final rule is

- issued under the Federal Food, Drug,

and Cosmetic Act.
(Secs. 201(s), 409, 72 Stat. 1784-1788 as
amended (21 U.S.C. 321(s), 348))

PART 176—INDIRECT FOOD
ADDITIVES: PAPER AND
PAPERBOARD COMPONENTS

§176.170 Components of paper and

paperboard In contact with aqueous and
fatty foods
& * -« ® -«
a * & &
[5] * * ¢
List of substances Limitations
Poly For uss only undec the fol-

reacting adiplc acid with  fomming operaton n the
Ggthylenetdiamine o forn  manufactre of paper and
a basic polyamide and fur: paperboard and kmited to
ther reacting the polyamids  usa at a Jevel not 40
with an  epichiorohyds d 012 p by
and.dimathylamine mbdure  weight of cry papor ot pa-
such that the finished  porboard.

resins havs a nitrogon 2. The finished papec or pa-
content of 170 to 18.0 porboad wil be used in
poccant on a dry basis,  contsct with food only of

g
:
§
¥
g
3
§;
¥

woght aquecus solutivon  graph (c) of this soction,
has a miniTum viscosty of  tatle 1, undor types | and
350 centpeisos at 20° C, V-8 and under condtions
as dotarminod by & Brook- ol usa doescribed in para-
field viscomelsr using a  graph (c) of this secion,
No. 3 spindle at 30 rpm. table 2, conditions of use
{or equivalent mathod). Fad G,

* - L] - *

Any person who will be adversely
affected by the foregoing regulation may
at any time on or before May 2, 1984,
submit to the Dockets Management
Branch (address above), written

_objections thereto or submit additional

information in support of previously
filed objections and may make a written

request for a public hearing on the
stated objections. Each objection shall
be separately numbered and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made.
Each numbered objection on which a
hearing is requested shall specifically so

. state; failure to request a hearing for any

particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event that
a hearing is held; failure to include such
a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be )
identified with the docket number found
in brackets in the heading of this
regulation. Received objections may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.
Dated: March 23, 1884. .
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 84-8358 Filed 3-27-84: 4:01 prm}
BILLING CODE 4160-01-4

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

29 CFR Parts 1601, 1610, 1611, and
1626

Provisional Revisions Necessitated by
Reorganization of Fleld Ofiice
Structure

AGENCY: Equal Employment Opportunity
Commission.

ACTION: Final rule.

SUMMARY: The Equal Employment
Opportunity Commission has recently
approved a reorganization of its field
office structure which will enable it to
more efficiently administer and enforce
the employment discrimination statutes
for which it is responsible. There will
now be three types of field office
instead of two. This document amends
the Commission’s regulations to reflect
this change.

DATES: This Final Rule is effective on
April 1,1984.

FOR FURTHER INFORMATION CONTACT:
The Office of Legal Counsel, Legal
Services, Nicholas M. Inzeo (634-6592)
or Thomas J. Schlageter (634-6592).
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List of Subjects
7 CFR Part 1601

Administrative practice and
procedure.

7 CFR Part 1610
Freedom of information.
7 CFR Part 1611
" Privacy.
7 CFR Part 1626

Administrative practice and
procedure.

For the Commission.
Clarence Thomas,

Chairman, Equal Employment Opportunity
Commission.

PART 1601~PROCEDURAL
REGULATIONS

§1601.5 [Amended]

1. Section 1601.5 is amended by
adding the following after the fourth
sentence:

* * *'The term “local office” shall
mean an EEOC office with responsibility
over a part of the United States within a
district fixed by the Commission as a
particular sub-unit of a district. The term
“local director” shall refer to that person
designated as the Commission’s chief
officer for the local office, * * *

2. Section 1601.5 is amended by
adding “and local” after “area” in the
next to the last sentence.

§ 1601.8 {Amended]

. 3. Section 1601.8 is amended by
removing “district or area” and <
replacing it with “district, area or local”.

4. Section 1601.8 is amended by
removing “district” in the last sentence
and replacing it with “field”.

§§ 1601.10, 1601.14, 1601.20 and 1601.28
[Amended]

5. Sections 1601.10, 1601.14(b),
1601.20(a) and 1601.28(c) are amended
by adding “Local Directors,” after “Area
Directors™ wherever it appears.

§6 1601.19 and 1601.24 [Amended]

6. Sections 1601,19(g) and 1601.24(b)
are amended by adding “or Local
Directors” after “Area Directors”
wherever it appears.

§ 1601.21 [Amended]

7. The introductory paragraph of
§ 1601.21(d) is amended by adding “or
Local Directors” after “Area Directors”
in the first senterice.
. 8. The introductory paragraph of
§ 1601.21(d) is amended by substituting
“Each” for “Such” in the next to the last
, sentence.

9. The introductory paragraph of

" § 1601.21(d) is amended by substituting

“each Area Director and each Local
Director” for *and each Area Director"”
in the last sentence. 7

§ 1601.28 [Amended]

10. Section 1601.28(a)(2) is amended
by adding “the Local Director” after “the,
Area Director”. - -

11. Section 1601.28(a)(3) is amended
by inserting “Local Director;” after
“Area Director” in the first sentence.

12. Section 1601.28(c) is amended by
inserting “Local Directors,” after “Area
Directors”.

PART 1610—AVAILABILITY OF
RECORDS

§ 1610.4 [Amended]

13. Section 1610.4(b) is amended by
removing “district and area” and
replacing it with “district, area and
local.”

14. Section 1610.4(c) is amended by
removing “District and Area” and
replacing it with “District, Area and
Local.”

15. Section 1610.4(c) is amended by
removing “Area” after “Buffalo”, “El
Paso,” “Fresno,” “Greensboro,”
“Greenville,” “Minneapolis,”
“Oakland,” *San Diego” and “San Jose”
and replacing it with “Local.”

16. Section 1610.4(c} is amended by
substituting the below listed addresses
for the following offices:

§ 1610.4 Publicreference facilities and -
current index.

* * * * * 4

(c] * & &

Atlanta * * *, Citizens Trust Bank
Building, 10th Floor, 75 Piedmont
Avenue, NE,, Atlanta, Georgia 30335

Baltimore * * *, 109 Market Place, Suite
4000, Baltimore, Maryland 21202°

* * * * *

Boston * * *, ]. F. Kennedy Federal
Bldg., Room 409B, Boston,
Massachusetts 02203

Buffalo * * *, 210 Franklin Street, Room
503, Buffalo, New York 14202

Charlotte * * *, 1301 East Morehead
Street, Charlotte, North Carolina
28204

Chicago * * *, Federal Building, Room
930A, 536 South Clark Street, Chicago,
1llinois 60605

* * * * *

Cleveland * * *, 1 Playhouse Square,
1375 Euclid Avenue, Cleveland, Ohio
44115

Dallas * * *, 1900 Pacific Building, 13th
Floor, Dallas, Texas 75201

* * * * *

El Paso * * *, 1st National Building,
Suite 1112, 109 North Oregon Street, El
Paso, Texas 79903

* * * * ®

Greensboro * * *, Post Office Building,
324 West Market Street, Room B27,
Post Office Box 3363, Greensboro,
North Carolina 27402

Greenville * * *, Bankers Trust
Building, 7 North Laurens Street, Suita
1001, Greenville, South Carolina 29601

Houston * * *, 405 Main street, 6th
Floor, Houston, Texas 77002

Indianapolis * * *, Federal Building,
Room 456, 46 East Ohio Street,
Indianapolis, Indiana 46205

Jackson * * *, New Federal Building,
100 West Capitol Street, Suite 721,
Jackson, Mississippi 39269

Kansas City * * *, 911 Walnut Street,

10th Floor, Kansas City, Misgouri
64108

Little Rock * * *, Savers Building, Room
621, 320 West Capitol Avenue, Little
Rock, Arkansas 72201

* * * * *

Louisville * * *, U.S. Post Office and
Courthouse, 601 West Broadway,
Room 104, Louisville Kentucky 40202

Milwaukee * * *, Henry S. Reuss
Federal Plaza, Suite 800, 310 West
Wisconsin Avenue, Milwaukee,
Wisconsin 53203

Minneapolis * * *, Federal Building,
Room 178, 110 South 4th Street,
Minneapolis, Minnesota 55401

Nasghville * * *, Parkway Towers, Suite
1820, Nashville, Tennessee 37219

Newark * * *, Military Park Building, 3d
Floor, Newark, New Jersey 07102

* * * * *

New York * * *, 90 Church Street, Room
1501, New York, New York, 10007

Norfolk * * *, Federal Building, Room
412, 200 Granby Mall, Norfolk,
Virginia 23510

* * * * *

Oklahoma City * * *, 50 Penn Pldce,
Suite 504, Oklahoma City, Oklahoma
73118

] - * * *

Phoenix * * *, 135 North Sécond
Avenue, 4th Floor, Phoenix, Arizona
85003

* * * * *

Raleigh * * *, Professional Bldg., Suite
500, 127 W, Hargett, Raleigh, North
Carolina 27601 .

* * * * *

San Francisco * * *, 10 United Nations
Plaza, 4th Floor, San Francisco,
California 94102

] * * * *
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. - St.Lonis * * *, 625 North Euclid Street,

5th Floor, St. Louis, Missouri 63108

* * . x * *

§1610.7 [Amanded]

. 17. Section 1610.7(a) is amended by

removing “district or area” from the first
sentence and replacing it with “district,
area of local office.”

18. Section 1610.7(a)(1)-(3) is amended
by removing “district or area” and
replacing it with *district, area or local”
wherever it appears.

PART 1611—PRIVACY ACT
REGULATIONS

§1611.3 [Amendad]

19. Section 1611.3(b)(1) is amended by
removing “District or Area” and
replacing it with “District, Area or
Local,” and by removing “29 CFR

~1610.21(b}” and replacing it with *29
CFR 1610.3(c).” -

PART 1626—PROCEDURES—AGE
DiSCRIMINATION IN EMPLOYMENT
ACT

§ 1626.5 [Amended]

" 20. Section 1626.5 is amended by
removing “District or. Area” in the first
sentence and replacing it with “District,
Area or local” and by removing
“District” in the second sentence and
replacing it with “District, Area and
Local.”

[FR Doc. 84-8613 Filed 3-30-84; 8:45 am]

BILLING CODE £570-05-M
;

DEPARTHIENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

' 30.CFR Part 247

Surface Mining and Reclamation
Operations Under a Federal Program
for Washington

AGENCY: Office of Surface Mining
-Reclamation and Enforcement, Interior.

ACTION: Responses to public comments
on interim final rule.

suMMARY: The Office of Surface Mining
{OSM) is responding to public comments
submitted regarding the interim final
rule which promulgated a Federal
surface coal mining program for _
Washington (48 FR 7078, February 24,

.1983). The Secretary of the Interfor has
reviewed all comments, and no changes
to the interm final rule were found to be
necessary. Therefore, that rule remains
effective as published on February 24,
1983 (43 FR 7078).

DATES: None.

FOR FURTHER INFORMATIOR CONTACT:
James M. Kress, Branch of Regulatory
Programs, Office of Surface Mining, U.S.
Department of Interior, 1951
Constitution Ave., NW., Washington,
D.C. 20240. Telephone: (202) 343-5868.
SUPPLEMENTARY INFORMATION: On
February 24, 1983, OSM promulgated a
surface coal mining regulatory program
for the State of Washington by means of
an interim final rule, 48 FR 7870,
pursuant to Section 504 of the Surface
Mining Control and Reclamation Act
(the Act), 30 U.S.C. 1254. The rule
provided for a comment period of fifty
days. OSM requested comments on how
OSM's revisions to its permanent
program rules at 30 CFR Chapter VII
effected the interim final rule for
‘Washington. The effective date of the *
program was to be April 25, 1933, but in
response to several requests, OSM
extended the comment period to April
28, 1983, and changed the affactive date
of the program to May 13, 1983 (48 FR
16058, April 14, 1983).

The Washington Irrigation and
Development Company (WIDCO)
brought suit on April 23, 1983,
challenging the program, claiming
principally that persons who would be
required to file a permit application
within two months of the effective date
of the program were not given enough
lead time to prepare the application. See
Washington Irrigation and Development
Co. v. Watt, et al., No. C83-244T
(U.S.D.C. E.D. Wash.). OSM met with
the plaintiff's representatives on May 12
and 13, 1983, and the parties agreed to

. dismiss the action dependent upon OSM

taking certain actions.

OSM published a notice in the Federal
Register on May 13, 1883, announcing an
effective date for the Washington
program of May 16, 1983, and making
several changes in the program rules in-
response both to public comments and
to issues raised in the litigation. 48 FR
22292. Although OSM considered all
public comments on the Washington

_ brogram in its May 13, 1883, notice, it
did not formally respond to ell such

comments because of the short period of
time between tke end of the extended
comment pericd and the date of the
notice. This notice, then, responds to the
remaining unanswered comments on the
interim final rule notice of February 24,
1983. The Secretary of the Interior has
reviewed all comments, and no changes
to the interim final rule were found to be
necessary. Therefore, that rule remains
effective as published on February 24,
1983 {48 FR 7078).

Six different persons or entities
submitted comments, including
comments from a prospective operagor.

Estensive comments were received from
WIDCO. Two comments were submitted
by individuals residing in King County
who could be affected by operations of
the prospective operator mentioned
above. Weyerhaeuser Company, which
owns a substantial amount of land in
the State, some of which is underlain
with coal, and the King County
Department of Planning and Community
Development, in which county a small
operation is presently located and a
moderate sized one is proposed, also
submitted comments.

1. WIDCO took issue with the use of
cross-referencing as a means of
promulgating the Washington Federal
Program. The company contented that
the use of cross-referencing provides
inadequate public notice, violates the
Federal Program regulations at 30 CFR
736.12(a)(2) and the Adminiztrative
Procedure Act {5 U.S.C. 533), azd causes
uncertainty as to which rules comprise
the program because of OSM’s revision
of its permanent program rules.
Specifically, WIDCO satated that cross-
referencing does not allow adequate
consideration of differing regional
conditions, that OSM has omitted
certain applicable regulations from
cross-referencing, and that cross-
referencing does not allow fora
necessary review period on
amendments to permanent program
rules as they afiect cross-referenced
Federal programs. The company vrged a
two step amendment process for Federal
program rules: Amandment of the GSM
permanent program reles followed by a
separate rulemaking for a similar change
to cross-referenced Federal programs.

This comment constitutes the
principal grounds on which WIBCO
brought suit. In settling the litigation, the
parties agreed that for any praposed
OSM rule revisions appearing in the
Federal Register after the effective date
of the program, OSM would follow the
procedures in 30 CFR Part 736 for
amending Federal programs. Further, for
any proposed OSM rule revisions
appearing in the Federal Register before

. the effective date of the Washington

Federal program, no szeparate
rulemaking wounld be necesszry for
amending the program if the final rule
appeared in the Federal Register after
the program effective date.

It is OS){s position that cross-
referencing does provide adequate
notice to the poblic under the Surface
Mining Act and the Federal
Administrative Procadure Act. It allows
for adequate consideration of regional
differences bacause changes to
particular permanent program rules can
be made in the cross-referencing
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provisions of the Federal program.
Further, 30 CFR 947.700{g), allows for
specific modifications or variances from
the permanent program rules based on
local or regional conditions in
Washington.

With the concurrent promulgation of
the Federal program rules and revisions
to the permanent program rules,
confusion as to which rules form the
Washington program could
understandably result. However, OSM
completed its permanent program rule
revisions and promulgation of all
Federal programs, all of which now
utilize cross-referencing, on September
30, 1983, and obtained a delay from the
Office of the Federal Register for the
annual revision of Title 30 of the Code of
Federal Regulations. When that edition
is available, around July 1984, it will
contain all of the permanent program
rules, as revised, and all cross-
referenced Federal program rules, Thus,
all rules will be in one volume, readily
available to any member of the public.

2. WIDCO raised several matters
concerning the supersession of State law
under 30 CFR 947.700(f). The commenter
contended that OSM's regulations
should be superseded when they are in,
conflict with State law, even if the State
law is less environmentally effective.

The Federal act and permanent
program regulations set minimum
standards for comparison with State law
and regulations. If compliance with
State laws or regulations would .
interfere with the purposes of the
Federal program, then the State law and
regulations are to be superseded
pursuant to Section 504(g} of the Act.”
The Washington Surface Mining Act
and implementing regulations establish
standards which are less stringent than
those in the Federal act and regulations
(See Comment 3). Thus, if they establish
performance standards that are less
stringent than the Federal program, they
will interfere with the accomplisliment
of the Federal program and must be
superseded.

With respect to other State statutes
and regulations which regulate aspects
of surface coal mining and reclamation,
there may be a need for supersession of
a particular performance standard as a
result of a conflict with one of the
Federal program standards (30 CFR
947.700(e)(1)~(9). Such supersession is
left to a case-by-case determination.

3. WIDCO urged that OSM complete a
stringency analysis of the Federal and
Woashington State programs before
superseding any State laws.

While OSM did not produce a formal
document, it did conduct such analyses
for all Federal programs. In this case,
OSM has been unable to conclude that

there is any provision of the Washington
Surface Mining Act and regulations that
establishes more stringent.standards
than the Federal program. Further, OSM
sees no basis for superseding any other
State law: See the discussion below
under Comment no. 5.

4. WIDCO also stated that when OSM
supersedes a State statute or regulation
because of conflict with a Federal
program standard, formal rulemaking is
required rather than the mere
publication of a notice of such action in
the Federal Register.

OSM agrees and intends to conduct
formal rulemaking in all supersession
cases. OSM has used the formal
rulemaking process to supersede a State

_statutory provision under Section 505(a)

of the Act. See 48 FR 17071 (April 21,
1983) and 48 FR 46028 (October 11, 1983)
involving the Virginia State regulatory
program. Should a case arise when a
provision of State law would have to be
superseded, OSM must take the
necessary steps of adequately informing
the public and then of making the
decision whether to supersede the law.
5. WIDCO pointed out that while
generally the Washington Surface
Mining Act, RCW 78-44, and
implementing regulations, WAC 332-18,

_ establish less stringent standards than

the Federal program, confidentiality and
bonding provisions are more stringent
and should not be superseded.
" OSM disagrees. The State bonding
provisions are not as stringent as the
Federal provisiong. The commenter
suggested that the annual bond
modification in the State program
establishes a more stringent standard
than that in the Federal program.
However, the revised Federal bonding
regulations, 30 CFR Part 800 (July 19,
1983 48 FR 32932), provide for
incremental bonding which could be
done on an annual basis. See 30 CFR
800.11(b). Since 30 CFR 800 is cross-
referenced in § 942.800 of the Federal
program, no change in program is _
required. .
With respect to confidentiality, RCW
78.44.180 provides that all reclamation
plans, operators’ reports, and other
required information submitted to the
State are for its confidential use. This
provision is less stringent than Section
507(b)(17) of the Act, which requires

- information pertaining to coal seams,

test borings, core samplings, or soil
samples to be made available to any
person with an interest that is or may be
adversely affected, except that
information pertaining to the analysis of
the chemical contents of the coal shall
be kept in confidence. OSM believes
that the State confidentiality provision
interferes with the_ achieygmgnt of the

public disclosure and public
participation purposes of the Act and
the Federal program, and requires
supersession.

6. Another commenter has sought
OSM's determination that a.King County
ordinance requiring a grading permit
interferes with the purposes of the
Federal program and, consequently,
should be superseded. The commenter
contended that some of the ordinance’s
provisions sometime conflict with
Federal requirements.

It is only when a State statute or
regulation interferes with the
achievement of the purposes and
requirements of the Federal program
that a State law may be superseded
under Section 504(g) of the Act. A State
law which is inconsistent with a
provision of the Federal statute may be
superseded under Section 505(a) of the
Act. Review of the King County grading
ordinance, §§ 16.82.010-16.82.140, does
not indicate any interference or
inconsistency with the Act or the
Federal program. However, there may
be duplication, The commenter has not
pointed to any particular design criteria
in the ordinance that conflict with the
Federal requirements. In light of the

detail of the Federal regulatory program, ~

compliance with the county grading
ordinance could be viewed as
unnecessary, However, there is no basis
for superseding it since it does not
interfere with the Federal program, Here
duplication is an insufficient basis for
supersession.

7. King County, through its
Department of Planning and Community
Development, submitted a comment
stating that its understanding was that
unless local ordinances were less
stringent than Federal standards, there
would be no supersession.

OSM agrees. However, no local
zoning ordinance other than the grading
ordinance has been brought to OSM’s
attention. There is, at this time, no basis
for superseding any local ordinances.

8. WIDCO urged revision of the
variance provision of 30 CFR 947.900(g).
Rather than granting the variance where

necessary due to the unique conditions

in the State and the achievement of
equal or greater environmental
protection, the commenter suggested
simple consideration of consistency
with Federal environmental protection
requirement standards with no
consideration of uniqueness.

In settlement of the litigation and in
response to the comment, the parties
agreed to revise the variance provision.
In the final rule, published on May 18,
1983, OSM provided for the granting of a
variance where: (1) It is neceasary due



< Federal Register / Vol. 49, No. 64 / Monday, April 2, 1984 / Rules and Regulations

13027

to the conditions in thearea of the mine,
and (2) the practice sanctioned by the
variance will result in environmental
protection provisions which are no less
effective than the Federal regulations
and consistent with the Act. Itis
incumbent on an applicant, however, to
justify the granting of the variance in
any particular instance.

9. WIDCQO raised other questions in
connection with the variance as
proposed, including the meaning of the
term “necessary,” the procedures for the
issuance of a variance, and the length of
time a variance may last.

“Necessary” means that the practice
is dictated by the particular
environmental conditions, not simply
economic conditions, although there
may be economic benefits to the
operator. The variance must be sought
in the permit application or, ifa
. condition arises during mining
operations, in the permit revision
process. The applicanthas the burden of
demonstrating that the variance is
necessary due to the physical conditions
in the mine area and that the variance, if
granted, will produce a result which is
no less effective than the Federal
regulations and consistent with the
Federal Act.

The practice sought to be approved
through the variance need not be the
only manner in which the practice can

_be accomplished, but it must be tied to

the environmental conditions at the
mine sife and be demonstrated to be no
less effective than the Federal
standards. Such demonstration does not
involve a showing of how the Federal

_ standard may be unworkable. Rather it

is a postitive showing of the necessity of
the alternative for which the variance is
sought. The OSM office which reviews
the permit application will make the
decision on the variance request. The
justification for the variance must be
made in the application. Should the
variance not be granted, the applicant
may appeal the decision to the Office of
Hearings and Appeals pursuant to 43
CFR 4.1280. The information submitted
in support of a requested variance is in
lieu of the information required under
the performance standard for which the
variance is sought. Should the variance
request not be granted, then the
particular permit information would

¢ have to be furnished. A variance

becomes a part of the permit once itis .
granted. Unless the permit specifies to
the contrary, the variance lasts as long
as the permit term and is subject to -
renewal ifi the same manner as a permit.
10. WIDCO also advocated that there

. be recognition of a need for a variance

beyond the mine site.

In recognition of regional differences
in the State of Washington, OSM
modified the alluvial valley floor
provisions in 30 CFR 947.701 and 847.842
to except the coal fields located in the
State west of the crest of the Cascade
mountain range. Those coal fields are
not in an arid or semi-arid area.
Therefore, operators in this area need
not comply with the alluvial valley floor
provisions.

11. WIDCO presented seven different
situations in which it might request a
variance, including the construction of
roads without removal of vegetative
mats. The commenter has sought seven
such variances in its permit application.

OSM believes it is inappropriate at
this time 1o comment on these seven
instances since WIDCO is seeking these
variances through the permitling process
and OSM has no decisions thereon.

12. Another commenter asked whether
a proposed postmining land use to
develop a new lake and wetlands and to
develop a new city park should be
treated as a request for a variance under
30 CFR 947.700(g). A permit application

- has been submitted in which a final cut

lake is proposed.

OSM will consider the reclamation
plan indicating the final cut lake and
wetlands as a request for a variance,
and make its decision in the course of
the permitting process.

13. WIDCO advocated an addition to
the definition of the term “agricultural
use” to include “forest practices” as
defined in Washington Administrative
Code 222-16-010{18}, and the inclusion
of an exception for agricultural use in
the term *disturbed area.” Another
commenter advocated a clear separation
of the regulation of surface mining under
the Federal program and forest practices

" pursuant to the Washington Forest

Practices Act, Revised Code of
Washington Chapter 76.009, and the
Forest Practice Act rules and
regulations, Title 222 of the Washington
Administration Code.

The adoption of these comments
would preclude OSM jurisdiction under
the law of Washington during the time
such forest practices occur. There is a
clear overlap in at least one activity that
may constitute both a forest practice
and a surface mining activity: road
construction. Road and trail
construction is included in the definition
of the term “forest practices” in WAC
22-16-010{19), and road building
standards are set in 30 CFR 816.150 and
817.150 {See 48 FR 22110, May 16, 1983).
Thus, what the commenters seek is
either a relinquishment of jurisdiction to
the State when activities falling under
the definition of “forest practices” are

involved, or the supersession of any
such exercise of jurisdiction by the
State. Rather than set a clear
demarcation between Washington State
jurisdiction under the Forest Practices
Act and OSM jurisdiction, OSM has
opted to defer to the State’s regulation
under the Forest Practices Act, yet
retain the authority to exercise its
jurisdiction should an instance arise in
which there is a ¢lear environmental
consequence prohibited by surface
mining standards, which appears to be
permitted under the forest practices
regulations. The settlement agreement in
the litization indicated above contains
the following provision: “The Federal
officials agree that the term ‘curface coal
mining operations’ shall excluds
activities which are forest practices
under the Washington Forest Practices .
Act and regulations, except to the extent
that they constitute surface coal mining
operations under 39 CFR 702.5.”

OSM recognizes that the Washington
Forest Practices Act is one of the most
stringent State statutes regulating such
practices. 13 Natural Resources Lawyer
421, 432 (1980). It addresses a broad
array of forest management activities.

However, the statute is limited to
forest management activity. No State
forest practices statute regulates all
aclivities that may take place within the
forest boundaries such as surface
mining. Id. at 428. Therefore, OSM may
not completely defer to the State's
exercise of jurisdiction under the Forest
Practices Act.

14. One commenter has requested that
records and permit application
information be made available to the
public at the local county, or municipal
level.

The revised permit application public
participation requirements at 30 CFR
773.13(a)(2) (48 FR 44393, September 28,
1983), require an applicant to make a
copy of such information available by
filing the same with the recorder at the
courthouse of the county where the
mining is to occur.

The interim final rule at 30 CFR-
947,701(c) has a provision requiring the
retention of such records at the county
recorder’s office of the county in which
the operation is located and at the
nearast OSM Field Office. That section
cites 30 CFR 701.14, which should be 30
CFR 700.14, the availability of records
provision. OSM will correct the citations
in a later Federal Register notice.

15. WIDCO raised several questions
concerning the Federal and State permit”
coordination process. It questmned the
rejection in the interim final rule of an
implementation task force.
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OSM decided against an
implementation task force because there
are only two existing and one proposed
surface mining operations in the State.
Three permit reviews, two of which
would be for small operators less than
100,000 tons of coal per year, do not
warrant the creation of a task force.
OSM does not expect circumstances to
change which would warrant the’
creation of such a task farce. Further,
OSM has coordinated with two States
agencies, the departments of Ecology
and Natural Resources. OSM and the
two State agencies have designated
contact persons who will manage the
State review of permit applications.

16. WIDCO also raised questions
about the lead OSM office for the
Federal program conducting inspections
and permit application review.

OSM'’s Casper Field Office located in
Mills, Wyoming, has the responsibility
for implementation of the Washington
Federal program, including inspections.
OSM has also established a sub-field
office in Olympia, Washington. The
OSM Western Technical Center in
Denver, Colorado'has the lead

~responsibility for the review of permit
applications.

'17. The King County Department of
Planning and Community Development
asked what process OSM will use to
coordinate other Federal and State
permits,

'OSM will coordinate, as explained —
above, through the two persons serving
ag liaison between OSM and the two
State agencies.

18. WIDCO raised a concern about the
air quality monitoring requirement found
at 30 CFR 947.780 of the Washington
Federal program and, in particular, the
requirement in 30 CFR 780.15(a) that
surface mining operations producing
more than 1 million tons of coal per year
west of the 100th west longitude devise
an air pollution control plan. The
commenter claimed that surface mining
operations west of the crest of the
Cascades produce no fugitive dust and,
therefore, meet air quality standards
because of the wet climate. Thus, an air
quality monitoring plan is unnecessary.

The Federal Register notice
announcing the program effective date
accepts compliance with 30 CFR
780.15(a). A surface coal mining
operation in Washington producing one
million tons of coal or more per year
need not provide an air quality
monitoring program unless the
regulatory authority requires one. See
also the response to the following
comment. .

19. The King County Department of
Planning and Community Development

commented on the air quality control _ .

provisions of the Program. It objected to
the exemption of mines producing one
million tons per year from compliance
with local air pollution requirements.

As stated above in response to
comment No. 18, a surface coal mining
operation producing one million tons or
more per year of coal need not
automatically submit an air quality
monitoring program nor-a plan for
fugitive dust control. Under 30 CFR
780.15(b}, OSM has the discretion to
require a monitoring program if it
determines one is necessary. However,
OSM'’s authority to regulate air quality
is limited to that pollution produced as a
result of erosion. See In re: Permanent
Surfacing Mining Regulation Litigation,
No. 791144 (U.S.D.C,, D.C),
Memorandum opinion filed May 16,
1980, at p. 28.

On the other hand, OSM is not
superseding any Washington State laws
regulating air quality control. Both 30
CFR 947.780(b) and 947.784(b) mandate
specific demonstration of compliance
with local air pollution control
requirements and the Washington Clean
Air Act if production of coal exceeds
one million tons per year. Further, an
operation of King County which meets
the definition of a new air contaminate
source must obtain a notice of
construction from the Puget Sound Air
Pollution Control Agency.

However, only a mine producing one
million tons or more per year should
provide a copy of that notice to OSM
under 30 CFR 947.780(b).

20. The company proposing to open a
small mine in King County commented
that OSM should become a joint lead
agency with King County in the issuance
of the final Environmental Impact
Statement (EIS)—one which will suffice
under the State Environmental Policy
Act and the National Environmental
Policy Act (NEPA), 42 U.S.C. 4332(C).
This action would expedite the
permitting process and avoid
duplication of State and Federal
requirements.

Implementation of the program came
too late to have joint lead agencies.
OSM has determined that the EIS
prepared by King County is not
adequate for NEPA compliance.
Therefore, separate Federal NEPA
compliance is necessary.

21. WIDCO pointed ont the difficulty
of complying with bonding requirements
which OSM proposed to change, but for
which no final rolemaking notice had
appeared by the close of the final
comment period on the Washington
Federal Program. OSM had proposed to
cross-reference only 30 CFR 800 since
that was the only part which the revised
OSM bonding rules would use, while the

other parts, 801, 805, 808, 807, and 808,
were still in effect.

The final rulemaking notice on the
bonding rules appeared on July 19, 1983,
at 48 FR 32932, The final rulemaking
notice for the self-bonding rules
appeared on August 10, 1983 at 48 FR
36418. Thus, all of the bonding rules are
now located in 30 CFR 800, and are in
effect in the Washington Federal
program through cross-referencing.

22, WIDCO questioned OSM's
decision not to except the area west of
the crest of the Cascade Mountain range
from the alluvial valley floor
requirements. The alluvial valley floor
provisions of the Act and regulations
apply to the region west of the 100th
meridian on the presumption that those
lands are in arid and semi-arid areas.
The Weyerhaeuser Company also
questioned the inclusion of the alluvial
valley floor requirements for the area
west of the crest of the Cascade
Mountains. In the company's view, the
average annual rainfall, which is almost
60 inches per year, dictates the removal
of the area from the alluvial valley floor
requirements.

The May 18, 1983, Fcderal Register

"notice made two changes in the program

with respect to alluvial valley floors,
which satisfy the commenters' coficerns.
The definition in 30 CFR 947,701(b){1) of
the term “arid and semi-arid area”
excepts the coal fields in the State weat
of the crest of the Cascade Mountaina.
The cross-reference in 30 CFR 947.822 to
the alluvial valley floor performance
standards also added the same
exception.

23. An individual commented that the
enforcement part of the Washingtan
program should have more provisions to
force operators to pay fines, and should
provide that no new permits be issued to
operators with outstanding penalties.

OSM'’s former rule at 30 CFR 788.17(c)
prohibited the regulatory authority from
issuing a permit to an operator who had
an outstanding violation of any Federal
or State law, rule, or regulation
pertaining to air or water environmental
protection, unless the violation had been
corrected or was in the process of
review either administratively or
judicially, OSM has revised the
provision but has retained the same
substantive prohibition in 30 CFR
773,15(b} (48 FR 44394, September 28,
1983).

24, Another individual commenter
asked whether copies of each inspection
report could be made available at the
local planning agency. ‘

30 CFR 947.842 and 947.843 require
that OSM furnish a copy of each
enforcement action to the local planning
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_ department of the county government of

. the county where-the operation is

located. Such enforcement action

. includes the inspection report.

"~ 25. WIDCO pointed out that OSM
must develop a blaster training,
examination, and certification program.
The revised blaster rules, 30 CFR Parts

. 816, 817 and 850 (48 FR 9486, March 4,
1983), require the regulatory authority to
develop such a program. The commenter
rurged OSM to develop such a program
in consultation with a number of other
Federal agencies and other interested

- partles -

OSM has begun the development of a
-blaster program. It will consult with .
other governmental agencies having a
interest in the program dunng its
development.

. 26.An operator asked about permlt

fees, when will they be established, and

the amount of such fees.

OSM has not yet proposed a Federal
program permit fee schedule. The
proposed rulemaking notice may appear
in the next several months. However,

OSM will not require payment of such a -

fee until promulgation of the rule, Even
though a fee will not be assessed or
payable until the final fee-schedule rule
is effective, an operator may receivea -
permit prior to the rule’s effective date,
27. WIDCO commented that the
Washington, Surface Mining Act is not
superseded with respect to bonding -
reqmrements on areas under State
. permit prior to the implementation of the
permanent program performance
standards and the posting of a bond
urider the Federal program.

The commenter is correct that the
State can continue to require a bond
under its law for areas under State
permit which would not be a part of the
-permit area under the Federal program.
Thus, the State could forfeit a bond on
an area for which a bond was posted
under the State statute as long as that
area is not within a Federal program
permit area. Once OSM has made the
decision to issue a permit and the
operator has posted bond under that
permit, the State bonding requirement
would be superseded and the bond
payable to the State would no longer be
required. However, the operator could
change the payee of any such bond from
the State to the United States and adjust
the bond amount, if necessary.

28. WIDCO requested guidance for a
significant departure which would

" require a revision to a permit. It pointed
out that a surface mine which supplies
an electric generating plant has a
variable production rate in the
northwest depending on the availabjlity
of hydropower. Thus, operators have to

vary their productionlevels, often
significantly.

A change in the rate of production
would not require a revision to the
permit as long there is no deviation from
the mining and reclamation plan.
However, if there is a change in the
steps indicated in the mining and
reclamation plan, a permit revision is
required, The revised permit revision
rules, 30 CFR Part 774, indicate that
revision is necessary when there is a
change in any of the permit application
information. {48 FR 44396, September 28,
1983). Pursuant to 30 CFR Part

.774.13(b)(2), if the revision is a

significant one, additional requirements
and procedures are required.

Carl C. Close,

Assistant Director, Program Operations and
Inspections.

{ER Doc. 84-8712 Filed 3-30-84; &35 am)
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37 CFR Part 201

[Docket RM 80-2}

Compulsory License for Cable
Systems

AGENCY: Library of Congress, Copyright
Office.

AcTion: Final regulations.

SURMMARY: This notice is issued to
inform the public that the Copyright
Office of the Library of Congress is
adopting amendments to 37 CFR 201.11
and 201.17, as amended through final
regulations on June 27, 1978, and July 3,
1980, and through interim regulations on
May 20, 1982. These regulations
implement portions of section 111 of the
Copyright Act of 1978, title 17 of the
United States Code. That section
prescribes conditions under which cable
systems may obtain a compulsory
license to retransmit copyrighted works,
including the filing of Notices of Identity
and Signal Carriage Complement and
Statements of Account, and the
submission of statutory royalty fees. The
amendments revise or clarify certain
requirements governing the form and
content of such Notices and Statements.

EFFECTIVE DATES: June 1, 1984, Written
comments on the specific language of
the regulations should be received on or
before May 2, 1984,

ADDRESSES: Ten copies of writlen
comments should be addressed, if sent
by mail, to: Library of Congress,

Department D.S., Washmgton. D.C.
20540.

If delivered by hand, copies should be
brought to: Oifice of the General
Counsel, James Madison Memorial
Building, Room 407, First and
Independence Avenue, SE.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Dorothy Schrader, General Counsel, U.S.
Copyright Office, Library of Congress, -
Washington, D.C. 20559, {202) 287-8380.

SUPPLEMENTARY INFORMATION: Section
111{c) of the Copyright Act of 1976 (Act
of October 19, 1978, 80 Stat. 2541)
establishes a compulsory licensing
system under which cable systems may
make secondary transmissions of
copyrighted works. The compulsory
license is subject to various conditions,
including the requirements that the
cable systems comply with provisions
regarding recordation of Notices of
Identity and Signal Carriage
Complement and Notices of Change of
Identity or Signal Carriage Complement
under section 111(d)(1), and deposit of
Statements of Account and statutory
royalty fees under section 111(d}(2).

On June 27, 1978, the Copyright Office
announced in the Federal Register {43
FR 27827) the adoption of Statement of
Account forms and published
amendments to its regulations {37 CFR
201.17) to reflect changes necessitated
by the new forms.

Further experience with these
regulations led the Copyright Office to -
publish in the Federal Register on July 3,
1980 (45 FR 45270} certain clarifying and
technical amendments to its regulations -
(37 CFR 201.17) governing the form,
content, and filing of Statements of
Account.

During the July 3, 1980, rulemaking
proceeding, the Copyright Office
received several comments suggesting
substantive revisions to the regulations
and Statement of Account forms (45 CFR
45273):

Based on their experience reviewing the,
Statements of Account submitted during the
first three accounting periods, copyright
owners noted in their comments particular
areas where they feel further information
and/or clarifications are needed. These areas
principally concern the designation of local
and distant stations, classification of
Canadian and Mexican stations, and
problems resulting from the filings submitted
on behalf of joint “individual” cable systems.
In addition, some copyright owners propesad
changes that they confend would streamline
the royalty calculation steps required on
forms CS]YSA-Z and CS/SA-3.

Comments on behalf of the cable operators,
on the other hand, suggested that a good deal
of the information required on the Statement
of Account for the purpose of assisting
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copyright owners and the Copyright Royalty
Tribunal in the distribution of cable royalties
is, in fact, unnecessary. They also advocated
a review of our definition of “gross receipts
for the ‘basic service of providing secondary
transmission of primary broadcast
transmitters' " based on recent technological
advances and new marketing strategies
affecting the types of services now available
for a single monthly fee.

: Although these issues were outside
the scope of the rulemaking, the
Copyright Office stated its belief “that
some of these developments do warrant
a review of our cable regulations and
Statement of Account forms at an
appropriate time” (45 CFR 45273). -

Subsequently, several administrative

actions were taken, or judicial decisions -

rendered, affecting the cable television
compulsory license mechanism.*

‘The Copyright Office decided that
these administrative determinations
warranted attention and might provide
an adequate basis for a review of the
cable television regulations and
Statement of Account forms, To this
end, the Copyright Office, on June 10,
1981, published in the Federal Register
(48 FR 30649) a Notice of Public Hearing
to be held on July 28, 1981, intended to
elicit comments, views, and information
regarding these matters.

During the public hearing, the
Copyright Office received testimony and
written submissions from two cable
television operators and representatives
of the Motion Picture Association of
America (MPAA), the National Cable
Television Association (NCTA), and
professional sports. The Copyright
Office also received written comments

' On September 11, 1980, the Federal
Communications Commission (FCC) published in
the Federal Register (45 FR 60186} its decision to
remove the cable television distant signal
limitations and syndicated program exclusivity
rules from the FCC regulations, The Court of
Appeals for the Second Circuit upheld the authority
of the FCC to repeal these rules in Malrite' v, FCC,
652 F.2d 1140 (2d Cir. 1881), and the Supreme Court
on January 11, 1982, denied a petition for certiorari
on this issue in National Association of
Broadcasters v. FCC, 102 S.Ct. 1002 (1982).

On September 23, 1980, the Copyright Royalty
Tribunal published in the Federal Register (45 FR
03026) its determination of the 1978 cable royalty
distribution. The Court of Appeals for the D.C.
Circuit generally upheld the Tribunal's royalty
distribution in NAB v. CRT, et al., No. 80-2273 [D.C.
Cir. April 9, 1982); NPR v. GRT, et al,, No. 80-2281
(D.C. Cir. April 9, 1982); Major League Baseball,
NBA, NHL and NASL v. CRT, etal, No. 80-2284
(D.C. Cir. April 9, 1082); CBS v. CRT, &t al., No. 80~

2290 {D.C. Cir. April 9, 1982); and ASCAP v. CRT, et-

al., No. 80-2298 (D.C. April 9, 1982). On January 5,
1981, the Copyright Royalty Tribunal published in
the Federal Register {46 FR 892) its first adjustment
of the compulsory license royalty rates {the “1961
inflationary"” rate adjustment). This determination
was upheld on appeal by the Court of Appeals for
the D.C. Circuit, NCTA v. CAT, 689 F.2d 1077 (1982),
and the Copyright Office subsequently implemented
the rate adjustment.

from other interested parties in response
to the Notice of Public Hearing. Because
the Commission’s actions had an
immediate impact on the responsibility
of cable systems under the copyright
compulsory license, the Office decided
to publish in the Federal Register (47 FR
21786) regulations concerning this
impact effective May 20, 1982, on an
interim basis.?

At that time, the Office also
announced that proposed regulations
pertaining to the other issues addressed-
during the Office’s July 1981 public
hearing would be forthcoming. Initially,
the Office believed only a few months
would elapse before publication of
proposed rules. On October 20, 1982,
however, the Copyright Royalty -
Tribunal adopted a final rule in CRT
Docket No. 81-2 (published at 47 FR
52146 on November 19, 1982}. By this
rule, the Tribunal made two types of
cable royalty rate adjustments % and set
January 1, 1983, as the effective date for
both. Both rate adjustments were
appealed to the U.S. Court of Appeals
for the D.C. Circuit (which upheld the
Tribunal’s rate determination on *
December 30, 1983).4 ]
~ In December 1982, Congress, as part
of an appropriations measure, imposed a
bar on the expenditure of funds to
implement the 3.75% portion of the rate
adjustment until final decision by the

2The interim rules are clearly interpretive, as
noted in a footnote. 47 FR 21788, Moreover, since
the Copyright Office considered it prudent to wait
until the Supreme Court acted on the petition for
certiorari in the Malrite case, before the Office
issued any interpretation of the impact of the FCC's
1980 deregulation order on cable system Statement
of Account filings, it was necessary to act on an
interim basis in order to give cable systems
guidance for the then current accounting period.
(We refer to the first half of 1982; the Surpreme
Court denial of certiorari was handed down on
January 11, 1982.)

3One adjustment is a “surcharge” on certain
distant signals to compensate copyright owners for
the carriage of syndicated programming formerly
prohibited by the FCC's syndicated exclusivity rules
in effect on June-24, 1981 (former 47 CFR 78.151 et

" seq.) ("syndicated exclusivity surcharge™). The

second adjustment raised the royalty rate to 3.75%
of gross receipts per additional distant signal
equivalent {DSE) with respect to carriage of distant
signals not generally permitted to be carried under
the FCC's distant signal rules prior to June 25, 1951,
Under the Tribunal’s initial order, both rates were
to be effective on January 1, 1983, .

4The Court of Appeals affirmed the Tribunal's
rate adjustment in all respects. NCTA, Inc. v.
Copyright Royalty Tribunal, No. 82-2389 (D.C.
Court of Appeals, December 30, 1983).In a
Statement of Views concerning the 1982 cable rate
adjustment, the Office noted that we would not take
affirmative steps to implement the rate adjustment
pending a final decision of the Court of Appeals. 48
FR 13168. See infra. The Office is now in the process
of developing procedures, forms, and policies to
implement the rate adjustment.

Court of Appeals or until March 15, 1983,
whichever occurred first.®

In late 1982 and early 1983, the
Cc pyright Office received numerous
requests for advice or interpretive
rulings regarding the 1982 cable rate
adjustment. Cur urgent guidance was
requested before March 15, 1983, the
expiration of the legislative stay. The
Office published a Notice of Inquiry,
Docket No. RM 83-3 (48 FR 6372;
February 11, 1983), in which we
summarized the issues presented to us
for guidance and requested comment.
Based upon our preliminary analysis of
the issues and the comment letters, the
Office issued a letter of opinion on

- March 11, 1983 (published at 48 FR

13166; March 30, 1983) in which we
expressed tentative, limited views about

- intepretation of the 3.75% portion of the

rate adjustment,®

During this same period, the National
Cable Television Association formally
requested that the Office act
immediately on two issues covered by
this rulemaking, on the ground that these
issues were now critical in light of the
CRT’s 1982 cable rate adjustment.
(“Petition for Expedited Action";
February 3, 1983.) The two issues
identified were: computation of the
cable royalty fees affected by: (1)
Addition or replacement of a regularly
carried distant signal in the middle of an
accounting period and (2) carriage of a
distant broadcast signal on a tier with
non-broadcast services for a single fea—
the so-called “tiering" issue.?

The Office believes that its position
regarding the first issue was made clear
in the interim rules issued May 20, 1982
(47 FR at 21786), and this view was
repeated in letters of opinion from the
Office to the NCTA on December 27,
1982,% and December 30, 1962, In our

5 Section 143 of Kouse Joint Resolution €31, Pub.
L. 97-377. In fact, the legislative stay expired on
March 15, 1983, since the decision of the Court of
Appeals was rendered on December 30, 1983,

¢The issues addressed in Docket No. 83-3 and
rules concerning implementation of the Tribunal’s
1982 cabls rate adjustment will be taken up ina
separate proceeding. As the Office noted in the
March 1983 Statement of Views, the comment
letters received in February 1283 will be considered
now in implementing the cable rate adjustment.

7The Motion Picturc Association of America und
the Professional Sports Leagues, while difforing
with NCTA on the merlts, also asked the Office to
issue regulations on the tiering issue.

3In our December 27, 1982 letter, we sald, at page
2: “[W]e have concluded, for reasons hereufter
given, that royalty fees must be paid, at leagt at the
current rates, for any affected distant signul carried
during any part of the accounting period Jariuary-
June 1883 as if it were carried for the entire
accounting period.” Published in the Copyright
Office Notice of Inquiry, 48 FR at 6372,
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opinion, proration of the DSE value
defined by 17 U.S.C. 111(f) is permitted
only in the specific cases set forth in the
definition of the DSE value. Except as
expressly permitted by the DSE
definition, partial carriage of a signal at
any time during a given accounting
pericd must be computed at full value
for that type of signal, as though the
- signal were carried the entire accounting
period.?
As discussed below, with respect to
_the “tiering” issue, the Office has taken
a position as part of practices adopted

in examining Statements of Account that

allocation of gross receipts is not
“expressly permitted by the Copyright

Act. Some have interpreted the Office’s
" definition of “gross receipts,” in effect

since 1978, as a regulatory position on

the “tiering” issue. The issue is now

addressed fully in this proceeding.

In response to letters from motion
picture copyright owners regarding the

- “tiering” issue and compliance with the

compulsory license, a cable system,
Cablevision Systems Development
Company, brought an action for
declarafory judgmentin June 1983 .

_ against the Motion Picture Association

of America, Inc. and its eight-member
motion picture production companies.
Cablevision Systems Development
Company v. Motion Picture Association
of America, et al. Civ.No. 83-1655
(D.D.C,, filed June 8, 1983). The
complaint generally seeks an
adjudication that 17 U.S.C. 111 permits a
cable system to allocate gross receipts
in some way to reflect the “tiering”
practices of cable systems. The
defendants have counterclaimed for
copyright infringement. - '

In September 1983, the NCTA also
filed an action in the federal court for
the District of Columbisa, seeking a
declaratory judgment regarding the
“tiering” issue. NCTA, Inc. v. Columbia
Industries, Inc., et al., Civ. No. 83-2785
(D.D.C., filed September 21, 1983),

Finally, with respect to the “tiering”
issue, a Petition for Adoption of Rule
was filed on.December 9, 1983, on behalf
of the “professional sports leagues”
{Major Leagues Baseball, the National
Basketball Asscciation, the National
-Hockey League, and the North American

®The central question of the NCTA. to whiz;h‘the

- Office respanded in December 1982, was “whether

amr affected television station whichr is dropped prior
to Liarch 15 (the expiratior of (e legisiative stay)
musttepaid for through Xfarch 15 or throngh June
30.” The Qifice responded that, in light-of the-
meager Iegislative history concerning Section 143 of
the H.S. Resolution 631, we, were unable to conclude
that e medification of cur existing non-proratiox
regnlation was intended. Therefore, payment must
be made for theentire accounting period, but.
different rates apply before and after March 15,
1983.

Soccer League). The Petition requested
that the Office terminate RM 80-2 by
adopting a rule “consistent with, and
indeed mandated by, the language and
legislative history of the Copyright Act,
prior Copyright Office rulings and sound
policy considerations.” (Petition of
Major League Baseball, et al., at 6). The
NCTA, Cablevision, and a law firm filed
comments opposing adoption of rule by
the Copyright Office relating to the
“tiering” issue on the general ground
that the issue is now before the courls
and the Office cannot, in any event,
decide the matter finally since definitive
interpretation of a statute is the
province of the courts, .

As noted, the Office has decided to
address the “tiering” iscue in this
proceeding. On this issue specifically,
the rule is interpretive. While the courts
will determinge the correct interpretation
of the Act and the Copyright Office will
welcome the guidance of the courts on
“tiering" and other issues, the Office
finds no justification for further delay in
specifically addressing in regulations
and important issue that continues to
affect the filing of Statements of
Account. At one time or another, the
major interests affected by the
compulsory license (cable systems and
copyright owners) have asked the Office
to “take a position"” {cable systems
generally) or “confirm a position"
(copyright owners generally) regarding
“tiering.” Interpretation of the Act for
purposes of administering the
compulsory license of 17 U.S.C. 111 is
within the authority of the Copyright
Office—e.g., to develop forms, practices,
and policies. The statement in Copyright
Office regulations at 37 CFR 201.2(a)(iv)
that the Office does not give "legal
opinions or advice” regarding the
“sufficiency, extent or scope of -
compliance with the copyright law' has
been interpreted and applied by the
Office to mean that is will notactasa
lawyer for members of the general
public. The Office does not give specific
advice whether certain conduct actually
constitutes copyright infringement. With
respect to administration of the
Copyright Act in general and the
compulsory licenses in particular, the
Copyright Office must and does,
however, interpret the Act. In
appropriate cases, courts have accorded
weight to Office interpretations. ' The

WA zap v, Si2in, 247 TS, 291, 211-210 {1574
DeSglvav. Balleatine, 351 US. 820, &57-73 {2355
Norris Industries, Ire v Intemnctizeal Tolosboze
and Telcgroph Corp. end Ledd, 666 F2A 523 {11th

Cir. 1983), cert. denied, 52 U.S.LLW. 322 (LS. Qct. 4.

1983): Esguire, Inc.v. Rirges. 591 F.2d 798, 801-02
(D.C. Cir. 1978): Eltra Co:p. v. Rirges, 573 F.2d 234,
298-99 (4th. Cir. 1678).

courts, of course, are the final arbiters of
what the law means.

After careful consideration of all the
hearing testimony and written
comments, the Copyright Office now has
decided to adopt several amendments fo
the cable regulations and changes in the
Statement of Account forms. A
discussion of the amendments and
major substantive comments appears
below.

1. Proration of DSE’s. Paragraph ff] of
section 111 of the Copyright Act sets
forth the definition of "“distant signal
equivalent’ (DSE), which has been
incorporated by reference in § 201.17(f}
of the Copyright Office regnlations. The
DSE is the value assigned to the
secondary transmission of any
nonnebwork television programming
carried by a cable system, in whale orin
part, beyond the local service area of
the primary transmitter of such
programming. Cable systems that
complete Statement of Account form
CS/SA-3 compute their statutory
royalty payments on the basis of their
total number of DSE’s.

Under the compulsory.license, each
year is divided into two semi-annual
accounting periods: January 1 through
June 30, and July 1 through December 31.
Ordinarily, the DSE of a distant
television station carried full time for an
entire accounting pericd is that station’s
full type value—that is, either 1.0 for an
independent station, or .25 for a network
or noncommercial educational station.
Cable systems and their representatives
have frequently questioned the
apprapriate calculation of the DSE value
when a station is carried for an entire
broadcast day during an accounting
period, but is not carried every day of
the period.

The Office has rejected similar if not
identical proration arguments in past
rulemaking proceedings. (45 FR'45270;
July 30, 1980, which established 37 CFR
201.17(f}(3).] Nevertheless, responsive to
the requests of cable systems, the Office
sought testimony end comments
specifically on whether “a cable system
should be permitted ta make a prorafed
adjustment to the Il DSE value of 2
distant televisicix station added, deleted
or carried om 2 part-lime basis during an
accounting period if that station is also
carried full time duricz any portion of
that accounting period?™”

Representatives franr the cable
industry maintained the compulsory
license mechanism is sofficiently
flexible to enable a cable system tor
prerate the ordinary DSE value it any of
the abave circumstances toreffect
actual carriage. Furthermare, they
asserted that the statutory division of
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the year into two accounting periods is
merely procedural for purposes of
royalty and Statement of Account
submissions and is not a substantive
element or condition of the compulsery
license. The cable industry
representatives suggested that a strict
interpretation of this provision would
result in an unjustified windfall to
copyright proprietors.

. ' Representatives of the program supply

industry, on the other hand, noted that
the statute itself specifies only a few,
narrow instances where DSE proration
is permissible and that all other types of
limited carriage must be computed as
full time carriage.

After careful consideration, the
Copyright Office once more confirms its
intefpretation that proration of DSE's is
not permitted under 17 U.8.C. 111 except
in the specific cases included in the DSE
definition in section 111(f). The statute,
therefore, requires the computation of
the DSE valiie on the basis of full-time
carriage ' in the above-mentioned
circumstances irrespective of the
amount.of actual carriage during the
accounting period. The Office finds no
basis in the Copyright Act or its
legislative history for a departure from
the views expressed at 45 FR 45271-2. In
sum, actual carriage is not the sole basis
for computation of cable copyright
royalties; 2 “distant signal equivalent” is

1By “full-time carriage” the Office means
carriage in excess of the partial or limited carriage
for which proration is specifically allowed in the
DSE definition.

12The NCTA at the July 28, 1981, public hearing
and in briefs submitted to the D.C. Court of Appeals
in NCTA v. Columbia Pictures Industries, Civ. No.
83-2785, D.D.C. Sept. 21, 1983 (made part of this
record by NCTA's submission of December 22, 1983)
argued that payment of royalties based upon the
amount of amount of actual use is a basic principle
of copyright law. In support of that argument, NCTA
cites Sheldon v. M-G-M, 81 F.2d 49 (2nd Cir. 1938)
aff'd. 309 U.S. 390 (1940). The Copyright Office finds
no support for this proposition in copyright law
generally and certainly not in the Sheldon case.
Sheldon applied the patent rule of spportionment of
profits attributable to the infringment. The case
dbes not affect actual damages or statutory
damages; it certainly does not purport to confirm a

* principle that the copyright owner may expect

compensation based on the amount of the use only
and not on factors such as the value of property, the
nature of the work and the market for it, and the
transaction costs of a per use method of payment. In
the ordinaty case, the Copyright Act does not
regulate the amount of compensation a copyright
owner may receive. The copyright owner enjoys an
exclusive right and if someone wishes to make use
of a copyrighted work in a way restricted by 17
U,S.C. 108 (the exclusive rights provision), the
compensation is set by voluntary agreement
between the copyright owner and the user. Those
voluntary agreements may be based on use, but are
not necessarily so. For example, performing rights
for nondramatic music are generally licensed on a
“blanket” basis—the opposite of a per uge basis.
Many contracts for other works or other uses are for
a term of years and permit unlimited use during the
period. It is true that motion pictures are frequently

'

n -

a phrase which was uniquely crafted
and defined in the Copyright Act; and
the brief references to proration in the
legislative committee reports confirm
that proration would be permissible only
in the cases specially defined in the
statute. H.R. Rept. No. 1476, 94th Cong,,
2d Sess. 100 (1976). Section 111(d}(2)(B),
moreover, in part requires the
computation of a “total royalty fee for
the period covered by the statement”
(emphasis added). The Copyright Office
believes that this language illustrates
that the division of each year into two
separate accounting periods represents .
a substantive element of the compulsory

- license mechanism which we have no

statatory authority to alter. In an effort
to clarify this point further with respect
to the appropriate calculation of DSE's,
the Copyright Office is amending

§ 201.17(f) by adding a new subsection

{2)(A) to read as follows:

{2){A) Where a cable system carries a
primary transmitter on a full-time basis
during any portion of an accounting period,
the system. shall compute a DSE for that
primary transmitter as if it was carried full-
time during the entire accounting period.

‘2. Multiple part time carriage. The
“distant signal equivalent” value can be
prorated in-the case of lack of activated
channel capacity, and in the case of
permissive substitution for programming
primarily of interest to the distant
community. These bases for proration of
DSE's are unaffected by the FCC
deregulation effective June 25, 1981.

In its comments to the Copyright
Office rulemaking proceeding under
Docket No. 79-4 (regulations issued July
3, 1980), the MPAA raised questions
concerning the appropriate total DSE
value to be assigned where two or more
distant television stations having .
different DSE type values are carried
part time on any one cable channel
during an acounting period. The MPAA
advocated that in this circumstance, a
cable system should be required to set
the total DSE values for those stations at
not less than full value of the signal
carried most frequently during the
accounting period.® In support of this

licensed on a per use basis, but this is not a
“principle of copyright law.” In any event, cable
retransmission of broadcast programming is subject
to a compulsory license. Compensation is set by the
statute (as adjusted by the CRT). The formula is
complex and varies depending on the size of the

. cable system and the definition of DSE value.

Actual carriage is important in some cases, hut it is
clearly not the sole principle on which cable
royalties are computed. A cable system grossing
less than $55,500 for a given six month period pays
$20 in copyright royalties irrespective of the amount
of actual carriage. .

3The MPAA made its proposal before FCC
deregulation, when proration of the DSE was also
permitted for part time carriage pursuant to the
FCC's late night and specialty rules.

position, the MPAA noted that it is
illogical to suggest that Congress
intended to require cable systems to pay
the vaiue of a full DSE for full-time
carriage of one signal, but some lesser
value if the same amount of
programming is delivered to the cable
subscriber from two or more part-time
signals with different DSE type values.

Comments submitted on behalf of
three multi-system operators (MSO's)
opposed the MPAA position, They
asserted that the treatment of multiple
stations carried part time on a single
channel should be consistent with the
treatment of any single station carried
on a part-time basis.

The Copyright Office has emphasized
its inability to alter the clear and
unambiguous statutory definition of
“distant signal equivalent™:

‘We cannot emphasize too strongly that the
“distant signal equivalent” is a statutory
definition, and one which was created su/
generis in the Copyright Act. The Copyright
Office was not given ahy authority by
Congress to elaborate on this definition,
Genetal principles of statutory construction
require that clear and unambiguous
definitions, dnd provisos contained in and
limiting the operative effect of definitions,
shall be given controlling effect. This is
especially true where the term or phrase was
created by the very statute in which it
appears. Thus, if the Copyright Office should
attempt to madify this statutory definition,
there is no other body of law to which we
could look for guidance. (45 FR 45271)

Because the DSE definition does not
require the accumulation of part-time
DSE values based on lack of activated
channel capacity to equal, at a
minimum, the full DSE value of the part-
time station most frequently carried, the
Copyright Office does not believe it has
the authority to impose such
requirement by regulation.

3. Classification of Canadian,
Mexican, and Specialty television
stations. Although the cable compulsory
license principally concerns the
retransmission of domestic signals,
section 111(c)(4) extends the compulsory
license to the retransmission of Mexican
and Canadian signals by

- “grandfathered” U.S. cable systems and

by U.S. cable systems located within the
limited border zones of Mexico and
Canada respectively. As part of its
comments to Docket No. RM 78-4, the
MPAA questioned the validity of form
CS/SA-3 filings which classify carriage
of Canadian television stations as
“network” stations and assign to them a
DSE value of one-quarter, Because of its
significance in the royalty calculation
process, the Office sought testimony
during the July 1981 hearing as to
whether Canadian and Mexican
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television stations carried on a distant
- basis should be classified instead as
“independent stations” with a
corresponding DSE value of one. The
Copyright Office received three
comments in response to this inquiry.

"~ Two large MSO's suggested that the
Office resolve this issue through use of
the FCC definition of “independent
station” under 47 CFR 76.5(n):

(n) Independent station. A commercial
television broadcast station that generally
carries in prime time not more than 10 hours
of programming per week offered by the three
major national television networks.

The MSO’s imply that adoption of this
definition would enable certain
Canadian stations to be classified as
network” stations.
. Testimony offered by representatives
-of the program supply industry, on the
other hand, suggested that classification
of foreign television stations as
“network” stations is contrary to the
definition of “network” and
“independent” stations included in
section 111{f) of the copyright law and
that Canadian and Mexican stations
maust be classified as “independent
stations,” for purposes of computing
DSE values. The Copyright Office agrees
with this view.

Section 111(f) defines a “network
station” as:

* * &

a television broadcast station that is
owned or operated by, or affiliated with, one
or more of the television networks in the

. United States providing nationwide
transmissions, and that transmits a
substantial part of the programming supplied
by such networks for a substantial part of
that station’s typical broadcast day.

The subsection then defines an
“independent station” as “* * *a
commercial television broadcast station
other than a network station.”

Canadian and Mexican television
stations fail to meet several of the
qualifying “network” standards set forth
above. First, neither Canadian nor
Mexican stations are owned or operated
by, or affiliated with any of the United
States television networks. Second, with
respect to Canadian stations, the
regulations of the Canadian Radio-
Television Telecommunications
Commission impose foreign content
limits of 40% in every Canadian
licensee's program schedule, with 45%
allowable in prime time. Although
specific limits are not included in the
U.S. copyright law definition of
“network‘station,” it is unlikely that
carriage:uitder the Canadian foreign
content limits would constitute a -
“substantial part of the programming
supplied by such networks for a
substantial part of that station’s typical

broadcast day.” (Emphasis added).
Third, even if the “substantiality” test
noted above were met, foreign stations
would still fail to meet the “supplied”
test since they acquire broadcast rights
to such programming directly from the
program supply copyright holders rather
than through U.S. television networks.

If foreign stations cannot be
considered “network stations™ within
the meaning of section 111{f}, and they
plainly cannot be considered
“noncommercial educational stations"
as defined in szction 397 of title 47
United States Code, then they must be
classified as independent slations for
the purpose of assigning the DSE value.

Although the Office did not
specifically invite comment with respect
to the DSE value for specialty stations in
the United States, one cable system
operator suggested that the Copyright
Office should encourage carriage of
“socially useful” signals by permitting
cable systems to assign either no DSE
value, or a greatly reduced DSE value,
for carriage of specialty stations. The
general reasoning applicable to
Canadian and Mexican stations leads to
the same conclusion when applied to
specialty stations. The Copyright Office
in examining Statements of Account has
consistently taken the position that
specialty stations must be assigned a
DSE value of one, since they do not meet
the more specific alternative definitions
of “network station" or “noncommercial
educational station.” The Office
emphasizes that this interpretation
applies to 17 U.S.C. 111 solely for the
purposes of computing DSE values. In
order to make these points clear, the
Office is adding a new subparagraph (5)
to § 201.17(f), which is concerned with
computation of DSE's. The new
language reads:

(5) For the purposes of computing DSE
values, specialty primary television
transmitters in the United States and all
Canadian and Mexican primary television
transmitters shall be assigned a value of one.

4. Part-time carriage log. Under
present Copyright Office regulations,
cable systems are required to log in
Space J of Statement of Account forms
CS/SA-2 and CS/SA-3 their carriage on
a part-time basis of specialty and late-
night programming, and other part-time
carriage where they lack the activated
channel capacity to retransmit on a full-
time basis all signals which they are
authorized to carry. These logging
requirements first were imposed in 1978
on the assumption that this information
“may reasonably be relevant to the
question of royalty distribution.” (43 FR
960.) Since 1978, the CRT and the
copyright claimants to the cable royalty

pools have had practical experience in
several royalty distribution preceedings.
In light of this experience, the Copyright
Office decided to review the underlying
basis for these logging requirements.
The review, however, was limited to
form CS/SA-2 siuce the information on
part-time carriage included in form CSf
SA-3 remains essential to the royaliy
calculation process.

The Copyright Office heard festimony
and received comments from eight
diverse organizations in response to this
inquiry. Of these groups, only the
National Association of Broadcacters
(NAB) advocated retention of the log, st
least until the CRT and the claiman!s
gain further experience in the
distribution of royalties. The NAB also
was critical of any distinction made
betw:een "form 2" and “form 3" systems
noting that the degree of harm caused
copyright owners or the benefits
received by multiple “form 2” cable
systems is equivalent to the harm and
benefits accruing from one “form 3"
system serving the same number of
subscribers. Therefore, the NAB
suggests that these systems be treated
equally with respact to their filing
requirements. .

The Copyright Office takes no
position on the validity of the NAB
“harm-benefit” analysis.
Notwithstanding, the Office proposes to
eliminate the part-time carriage log from
form CS/SA-2 for several reasons. First,
the log is employed on form CS/SA-2
solely to provide information for the
CRT royalty distribution proceedings,
which have, to date, concentrated on
cable systems filing form CS/SA-3.
Second, the Office’s interim regulation
of May 20, 1982 (47 FR 21785) eliminated
the part-time logging requirements for
carriage of late-night and speciaity
programming, which should further
reduce the utility of the log in the royalty
distribution process. Finally, the
proposal by the Copyright Office to
clarily the occasions when a cable
system may appropriately claim part-
time carriage because of *lack of
activated channel capacity.” discussed
Infra, may further reduce the
significance of the log.

5. Lack of activated channel capacity.
The DSE definition permits a cable
system that completes form CS/SA-3 to
reduce the full DSE value of television
broadcast stationg carried on a part-
time basis where “the cable system
lacks the activated channel capacity to
retransmit on a fulltime basis all signals
which it is authorized to carry * * **
(hereafter “LAC capacity”). During its
examination of Statements of Account,
the Copyright Oflice has noted several
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instances where cable systems have
employed this provision and, at the
same time, appeared to be using one or”
more of their activated channels for
services other than secondary
transmissions (e.g., local origination,
subscription services, etc.). Because of
the uncertainty surrounding the
applicability of the LAC capacity
provision in this circumstance, the
Copyright Office sought the views of the
interested parties.

The Office received testimony and
comments from seven groups in
response to this inquiry. Organizations
representing cable operators commented
favorably on the ability of a system to
utilize “lack of activated channel
capacity” as a basis to reduce the
ordinary DSE value in the situation
noted above, In particular, they
contended that cable operators should
not be obligated to pay royalties for full-
time carriage when a signal is carried
only part-time. They also noted that,
under the recent FCC deregulation
eliminating its distant signal limitations,
it is no longer possible for a cable
system to retransmit all signals which it
may be authorized to carry, Thus, the
cable spokesmen suggest that all “form
3" cable systems now should be able to
" apply this provision for any and all part-
time carriage. On the other hand,
representatives of copyright proprietors
advocated a strict interpretation of the
DSE definition to eliminate use of the
LAG capacity provision in cases where
non-secondary transmission services are
provided by a cable system.

After a thorough review of the parties’
comments and the Copyright Act and its
legislative history, the Copyright Office
has determined for the following |
reasons that the intent of the LAC
capacity provision limits its application
to occasions where all of a cable
system's activated channel capacity is
devoted to secondary transmissions.
First, as has been discussed in detail in
previous Copyright Office rulemakings
relating to this issue, the Office has
concluded “that Congress clearly did not
intend to establish an open-ended policy
of permitting the reduction of DSE
values to correspond to actual signal
carriage.” (45 FR 45271). Acceptance of
the cable industry's position on this
matter would invariably lead to this
unintended result. Second, the statute
specifically provides that proration of a
DSE under the guise of lack of activated
channel capacity may be available only
where it is not possible for a cable
system to retransmit all signals which it
is authorized to carry. While the
Commission's deletion of its distant
signal limitations theoretically negates

any possibility of carriage by a cable
system of all signals which it is
authorized to carry, the devotion of one
or more of a system’s activated channels
to non-secondary transmission services
evidences a conscious decision by the
cable operator to refrain from carrying
as many secondary transmissions as
otherwise possible.4 ;

In order to effectuate this decision, the
Office is adopting a new definition in
§ 201.17(b) to read as follows:

{10} For purposes of this section, a cable
system “lacks the activated channel capacity
to retransmit on a full-time basis all signals
which it is authorized to carry” only if: (A)
All of its activated television charmiels are
used exclusively for the szcondary
transmission of television gignals; and (B) the
number of primary television transmitters
secondarily transmitted by the cable system
exceeds the number of its activated television
channels.

The Office also proposes to make
corresponding modifications to the
Statement of Account forms, by June
1984,

6. Gross Receipts for “Basic

- Service”—the “Tiering Issue.” Section

111(d)(2) of the Act requires cable
systems to compute their statutory
royalty payments on the basis of their
gross receipts paid by subscribers “for
the basic service of providing secondary
transmissions of primary broadcast
transmitters.” Cable systems have
frequently questioned the appropriate
determination of gross receipts in.cases
where: (1) The minimum service
package includes services in addition to
the retransmission of radio and
television signals, or (2) secondary
transmissions are included in various
tiers of service packages upon payment
of separate charges for each service
package or “tier.” Since the choice of
service packages above minimum
service ordinarily rests with the
subscriber, different subscriber groups
arise for a given tier'of service. Cable
systems frequently have urged to the
Copyright Office that they should be
allowed to allocate the gross receipts in
some way to reflect the precise amounts
received from subscriber groups for the
“secondary transmission” services.

In 1978, the Copyright Office
specifically addressed the meaning of
“gross receipts” (43 FR 27828} with
respect to the inclusion in minimum
cable service of local origination

services (such as time and weather and

automated services). At that time, the
Office concluded that a cable system
could not allocate a portion of the

4 See In re Arlington Telecommunications C’om,
Memorandum Opinion and Order of the FCC, 84-87;
No. 34233; (February 3, 1984). .

monthly service fee to the local
origination services and report only the
balance as “gross rcceipts.” The Office’s
rationale for this decision was that the
origination and retransmission ecrvices
are clearly part of an integral pazlage
offered to subscribers and that there is
no statutory justificotion or bacis for
allocating the monthly fee.

The Copyright Office, in examining
Statements of Account since 1078, has
generally questioned any allocation of
gross receipts where secondary
transmission service has been combined
with a non-broadcast service for a single
subscriber fee for the package of
services, either with respact to minimum
service or through the tiered approach. If
a cable system has reported groco
receipts applying its own formula for
allocation, however, thz Office would
not ordinarily be awara of this in
examining Statements of Accourit,
unless the cable system voluntarily
disclosed to us its allocation of gross
receipts.

Since 1978, many cable systems have
made various satellite origination
networks (such as CNN, ESPN, and
USA) and other non-broadcast services
available to their subscribers,
sometimes in combination with
secondary transmission service, When
the copyright law was enacted in 1076,
cable systems generally transmitted all
of their secondary transmissions to their
subscribers for a single monthly service
charge. Computer micronization has led
to the development of “addrcosable”
channel converters enabling cable
systems to offer their subscribers a
wider range of program selection
through different tiers of service
consisting of a specified number of
channels, purchasable by subscribers at
various increments of cast.

In light of these developments, the
NCTA suggested in its comments to the
Office’s July 3, 1880, rulemaking
proceeding, that the Office reconsider its
earlier decision concerning “gross
receipts.” The Office decided to
consider the "tiering” issue in general,
and, as part of the July 1981 hearing, the
Copyright Office sought testimony and
comments on the implications of tiering.

Many of the comments indicated that
the issue is best addressed with respect
to the determination of “gross receipts”
rather than DSE's. Comments received
from cable television operators asserted

. that cable systems should be required to

include as part of their basic service
“gross receipts,” only that part of their
minimum service or tiered revenues
attributable to secondary transmission
service. The NCTA suggested that, for
purposes of simplicity, a cable system
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should report its entire receipts for all
tiers as part of its basic service “gross

. receipts” in cases where the tier

contains any secondary transmissions,

~but application of these receipts in the

royalty calculation process should be -
limited to that subscriber segment
receiving the tiered signals rather than
the system’s total number of
subscribers. On the other hand,
representatives of professional sports
and the MPAA opposed any allocation
or apportionment of gross receipts by -
subscriber groups, as suggested by the
NCTA or by any other method. Instead,
these groups requested that the
regulations specify that all gross
receipts attributable either to minimum
service or to any tier of service
contsining secondary transmissions -
must be included in the calculation of
royalties for the entire cable system, and
that the gross receipts and DSE's should
be aggregated.

As noted, tiering marketing strategies
were not fully contemplated when the
current law was enacted. Accordingly,
the statute does not specifically
accommodate tiering. The Act provides
no guidance whatsoever either to the
Copyright Office or cable systems
regarding the method s for attempting
any allocation of gross receipts.’® The
Office has been given no specific
delegation of regulatory authority to
establish a method for allocation. Under
the circumstances, the Office has
doubted whether it has the authority to
establish a method for allocation of
gross receipts. Even if that authority

**The first allocation question is whether
ailocation would be permitted with respect to
minimum service received by all subscribers, s
well as tiered services received by different
subscriber groups. Secondly, in addition to the
segmentation by subscriber groups proposed by
NCTA, other methods might be: (1) Simple
apportionment of revenues for each signal on a tier
(a table system might then “load-up” a secondary
transmission tier with inexpensive or free program
origination services, thereby diluting the amount of
royalties due); (2) evaluation of the programming
carried on certain tiers, with respect to the market
value of the programming and/or the popular appeal
of the signal, as measured by some marketing
device. Another method, not relating to gross receipt
allocation, would be to prorate the DSE to reflect
the protion of subscribers receiving a secondary
fransmission (this method is contrary to the Office’s

" interpretation of the Act that the DSE value cannot

- be prorated or allocated except as specifically

provided in the definition itself).

6 The Act permits allocation of gross receipts in
one instance, unrelated to tiering: where a cable
system is located partly within and partly without
the local service area of a primary transmitter, gross
receipts are allocated to reflect gross receipts
derived from subscribers located outside the local
service ‘area of such primary transmitter. 17 U.S.C.
{d}{2){B){iv). The Office has concluded that this
provision, which is based on the fundamental
distinction between distant and local signals, does
not evince any congressional intent to allow
allocation in the unrelated case of tiering.

could be found under the general
rulemaking power of 17 U.S.C. 702, what
allocation method would be fair to all
interests, and what kinds of controls
and verification would be needed to
avoid abuse?

The 1982 cable rate adjustment tends
to enlarge the Office's doubts about the
appropriate method for allocation, if
any, since certain signals will cost
substantially more than others. Thus,
the NCTA's suggestion that the royalty
should be calculated based on the
segregated revenues for each tier
applied to the DSE's for that tier, rather
than on aggregated gross receipts and
DSE's, would seem open to substantial
manipulation of signals and tiers.

The Copyright office has concluded
that the Copyright Act does not permit
any proration or other allocation of
either DSE's or gross receipts by
subscriber groups where any secondary
transmission service is combined with
nonbroadcast services in program
packages, clusters, or tiers. We confirm
in regulations the interpretation of the
Copyright Act applied by the Licensing
Division of the Office since 1978.

The Office recognizes that cable
marketing practices have changed
drastically since 1976, but the Office
cannot provide the flexibility requested
by cable systems absent guidance from
the Congress or the courts. To a large
extent, subject to arrangements with
local franchising authorities, a cable
system can control its own “tiering"
destiny. The system can offer secondary
transmission services solely as part of
minimum service or on discrete tiers,
excluding expensive origination services
in either case.

Accordingly, the Office is amending
the definition of gross receipts for the
“basic service of providing secondary
transmissions of primary broadcast
transmitters"” to specify that allocation
is not permitted where broadcast and
non-broadcast services are combined in
separate packages or tiers, chargeable at
a single fee for the combined service.
Section 201.17(b)(1) as amended reads:

(1) Gross receipts for the “basle service of
providing secondary transmissions of
_primary broadcast transmitters" include the
full amount of monthly (or other periedic)
service fees for any and all services or tiers
of services which include one or more
secondary transmissions of television or
radio broadcast signals, for additional set
fees, and for converter fees. All such gross
receipts shell be aggregated and the DSE
calculations shall be made against the
aggregated amount. Gross receipts for
secondary transmission services do not
include installation (including connection,
relocation, disconnection, or reconnection)
fees, separate charges for securily, alarm or

facsimile services, charges for late payments,
or charges for pay cable or other program
origination services: Provided That, the
origination services are not offered in
combination with secondary transmission
service for a single fee.

7. All-band FM. One of the most
difficult issues that the Copyright Office
has faced in administering the cable
television compulsory license has
concerned the appropriate identification
of FM radio signals carried by a cable
system on an “all-band” basis. In an
effort to assure compliance by cable
systems with their statutory
responsibilities while minimizing
burdensome monitoring by them, the
Copyright Office adopted a two-pronged
regulation in 1978. The first element of
the regulation permits cable systems
carrying “all-band” FM, to adopt
monitoring systems such as the periodic
use of a good FM receiver during
optimum weather conditions for the
area, which can reasonably be expected
to identify radio signals meeting certain
specified time and strength standards.
The second part of the regulation
requires these affected cable systems to
describe in part 3 of Space H of the
Statement of Account form the
monitoring systems so employed.

As part of the July 1981 hearing, the
Office sought testimony and comments
on whether or not cable systems
carrying “all-band” FM should continue
to be required to describe their
monitoring activities. All of the
comments received on this point favored
the elimination of this reporting
requirement and the Office is deleting
subclause (v} of the § 201.17(e)(10) of its
regulations and will eliminate part 3 of
Space H of the Statement of Account
form accordingly. It should be
emphasized, however, that cable
systems which continue to retransmit
FM radio signals on an “all-band” basis
still are required to identify the signals
so carried.

Representatives of National Public -
Radio (NPR), the American Society of
Composers, Authors and Publishers
(ASCAP), and the National Association
of Broadcasters (NAB) expressed the
view that, based on their examination of
submitted Statements of Account, many
cable systems either misunderstand or
disregard the instructions relating to
Space H. The commentators noted that
some cable systems properly answer
“No" in part 1, designating no “all-band”
carriage, but then neglect to complete
part 2 to indicate those radio signals
which the cable system processed
separately. The Copyright Office agrees
that part 1 of Space H may result in
some confusion and believes that it can

et
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be reduced through simplification of the
Statement of Account form.
Accordingly, the office intends to delete
part 1 of Space H in its entirety and add
a new column to part 2 for identifying a
radio station that was electronically
processed by the system as a geparate
and discrete signal.
ASCAP and NPR also noted problems
which they have encountered during the
. CRT royalty distribution proceedings
due to the lack of an adequate statutory
or regulatory definition of “distant”
" radio carriage. The commentators have
asked the Copyright Office to resolve
this situation through the adoption in
our regulations of a definition of
“distant” radio carriage. The Copyright
Office has decided not to act on this
request. Section 111(f) of the copyright
law provides in part that,

The “local service area of & primary
transmitter,"” in the case of a radio troadcast
station, comprises the primary service area of
such station, pursuant to the rules and
regulations of the Federal Communications
Commission.

Carriage outside of this local service
area constitutes “distant” carriage. The
Office cannot provide the desired
clarification.

8. Specification of local television
carriage. Cable systems that complete
Statement of Account form CS/SA-3
compute their statutory royalty payment
on the basis of their carriage of distant.
non-network programming. For this
purpose, a television station is
considered as “local,” and hence not
considered in the calculation of
royalties, if it “is entitled to insist upon
its signal being retransmitted * * *
pursuant to rules, regulations, and
authorizations of the Federal
Communications Commission in effect
on April 15, 1978 (i.e., within Grade B
contour, significantly viewed, etc.).
Copyright Office regulations and
Statement of Account forms CS/SA-2
and CS/SA-3 currently Y7 require cable
system operators to indicate whether
television stations carried by them are
“local” or “distant.”

- In their comments to the July 3, 2980,

Copyright Office rulemaking proceeding,
the MPAA suggested that cable systems
also be required to specify the particular
basis under which they classify ’
particular television station carriage as
local. The MPAA believes that this
additional requirement would reduce the
number of innocent errors in the
designation of carriage and would .
enhance the reviewability of the
Statement of Account forms by

" As discussed at point 4 supra, the Office is . .
eliminating the part-time carriage log for CS/SA-2 -
systems in the final regulation. .

copyright proprietors and cable system
operators. As part of our July 1981
hearing, the Copyright Office sought the
views of other interested parties
regarding this suggestion.

In response, the Office received
comments from four groups of cable
operators, all objecting to the
suggestion. They noted that the
information is presently readily
available in FCC files and numerous
cable television data publications.

Although the Office does not believe
that the further specification of local
television carriage would impose great
burdens on cable operators, we have
decided against adding this regulatory
requirement in light of the availability of
the information from other sources.

9. Statement of Account forms and
royalty computations.

a. C5/SA-2 forms. Cable systems
completing Statement of Account form
CS/SA-2 compute their statutory
royalty payments through use of either a
seven- or eight-step mathematical
formula set forth in Space L. In their
comments to the July 3, 1980, Copyright
Office rulemaking proceedings, the
MPAA proposed that the Office adopt a
simplified, four-step formula which, they
suggest, achieves the same results as the
present formulas. Prior to the July 1981
hearing, the Copyright.Office published
the proposed formula in the Federal
Register (46 FR 30651) for comment and
review. .

During the hearing, both the MPAA
and the NCTA testified that the
proposed formula reached comparable
results as the two somewhat longer
formulas now used and, therefore,
favored its adoption. On the other hand,
comments received from two multi-
system operators requested that the
Copyright Office delay consideration of
this matter until completion of judicial
review of the CRT “inflationary™ rate
adjustment, which has nowbeen
sustained on appeal.®

Although the proposed formula is
shorter than the two existing formulas,
the Copyright Office believes that the
benefits to be gained through
simplification are minimal. Farthermore,
the two existing formulas track the
statutory language of the calculations as
set forth in sections 111{d){2) {C) and (D} -
of the statute, and, in the opinion of the
Copyright Office, lead to a better
understanding by cable operators of the
royalty computation process-under the
compulsory license. The Copyright
Office believes that this instructional
aspect, in addition to its familiarity in
use during the last eight accounting

18 NCTA v. CRT, 689 F. 2d 1077 (D.C. Court of
Appéals; 1082). -

periods, far outweighs any benefits that
may be derived through use of a
simplified formula, Accordingly, the
Office has decided to retain the two
formulas as presently written.

b. CS/SA-3 forms. The MPAA has, for
several years, also sought the revision of
the royalty calculation process on form
CS/SA-3 throuzh the use of a table to
convert total DSE's to percentage
decimals. The Copyright Office suggests
that representatives of the cable
industry meet with copyright prdprietors
to develop joint recommendations
concerning simplification of this
calculation process,

c. All forms. In it3 July 1081 testimony,
the MPAA pointed out that many
combined "individual” cable systems
often innocently report as several
individual systems in violation of the
statute and Copyright Office regulations,
In an effort to detect and possibly avoid
these innocent infractions, the MPAA
recommended that: (1) The Statement of
Account forms prominently set forth the
circumstances when two or more
individual systems must report as one
system; (2) the system specify the
location of its headend; and (3) the
system provide its FCC-assigned
“physical system" and “community
name” code numbers.

The Copyright Office believes that the
number of inadvertent “individual”
filings has decreased since 1978 due, in
part, to the better understanding by
cable operators of their obligations
under the compulsory license. Therefore,
while the Office will continue
prominently to include in the Statement
of Account instractions the combined
“individual” systom filing requirements,
we have decida>d azainst imposing
additional filing roquirements on cable
operators, subject to our ongoing review
of procedures to jmplament the 1982
cable rate adjustment.

d. Special form for small systems.
Finally, one cablo television operator
suggestcd that the Copyricht Office
define “small” cable television systems
as those serving fewer than 1,000
subscribers and allow more liberal
reporting requirements for such systems,

The Office has atiempted, throughout
its administration of the compulsory
license mechanism, to raduce the filing
burdens impesed on smaller cable
systems. the amendments included in
this rulemaking attempt to continue this
trend. However, the Office has no
authority to waive or reduce certain
statutory-prescribed filing requirements
on the basis of the number of a cable

- system's subscribers.

* * L 3 * -
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For the foregoing reasons, the

Copyright Office is amending the stated
. portions of 37 CFR 201.11 and 201.17,

effective June 1, 1984. The issues and
- policies covered by this rulemaking

have been the subject of a public
" hearing and extensive public comment.
The regulations are either interpretive of
the Copyright Act or concern technical
adjustments in the Statement of Account
forms. In order to prepare the revised
forms for publication in June 1984, the
final regulations will be effective on
June 1, 1984. The Office invites public
comment specifically on the language of
the final regulations, but they will be
effective on June 1, 1984, in the form
they are published today, unless the
Office subsequently publishes a notice

. to the contrary. To the extent that the

rules are interpretive of the Copyright
Act and confirm past examining
practices of the Copyright Office, the
Office may cite these regulations in
examining Statements of Account from
today forward.
With respect to the Regulatory
--Flexibility Act, the Copyright Office
takes the position this Act does not
apply to Copyright Office rulemaking,
The Copyright Office is a department of
the Library of Congress and is part of
the legislative branch. Neither the
Library of Congress nor the Copyright
Office is an “agency” within the
meaning of the Administrative
Procedure Act of June 11, 1948, as
amended (title 5, Chapter 5 of the United
State Code, Subchapter I and Chapter
7). The Regulatory Flexibility Act
-consequently does not apply to the
Copyright Office since that Act affects
only those entities of the Federal
Government that are agencies as
defined in the Administrative Procedure

Act.’¥To the extent that the regulations ~

are interpretive, moreover, they are not
subject to the Regulatory Flexibility'Act
in any event. ’
Alternatively, if it is 1ater determined
. by a court of compeatent jurisdiction that
the Copyright Office is an “agency”
subject to the Regulatory Flexibility Act,
the Register of Copyrights has
determined that the regulations will
have no significant impact on small
businesses. The regulations primarily

19 The Copyright Office was not subject to the
Adminictrative Procedure Act before 1978, and it is
now subject to it only in areas specified by section
701{d) of the Copyright Act (i.e., “all actions taken
by the Register of Copyrights under this title {17).”
except with respect to the making of copies of

“copyright deposits). {17 U.S.C. 708(b)). The
Copyright Act does not make the Office an
“agency” as defined in the Administrative
Procedure Act. For example, personnel actions
taken by the Office are not subject to APA-FOIA
requirements. ’

affect large MSO cable systems who file
CS/SA-3 forms.

List of Subjects in 37 CFR Part 201

Cable television, Copyright, Copyright
Office.

Final Regulations

In consideration of the foregoing, Part
201 of 37 CFR Chapter II is amended in
the manner set forth below.

A. Section 20111 is amended as
follows:

1. Paragraph (c)(2) of § 201.11 is
removed in its entirety.

- ® - L *

2, Paragraph (d)(4) of § 201.11 is

- removed in its entirety and paragraph

(d)(5) is redesignated paragraph {d){4).
* L 3 * * *

3. Paragraph (e)(2) of § 201.11 and
accompanying footnote 5 are removed in
their entirety. *

4. Paragraph [e)(3) of § 20111 is
redesignated paragraph (e)(2) and is
revised to read as follows:

§201.11 Notice of Identity and signal
carrlage complement of cable systems.

. « . 3 .
e *
e
1)* * ¢

(2) Special (Required) Amendments
for Certain Cable Systems. Any cable
system which records an Initial Notice
of Identity and Signal Carriage
Complement and is required by the last
sentence of paragraph (¢)(1){iv)(B) of
this section to record a special
amendment shall, no later than one
hundred and twenty days after
recordation of the Initial Notice, record
an amendment to that Notice identifying
the primary transmitter or primary
transmitters of FM signals generally
receivable by the system as of the date
of the amendment in accordance with
paragraphs (c)(1){iv) (A) and (B) of this
section. Such amendment shall: (i) Be
clearly and prominently identified as an
“Amendment to Initial Notice of Identity
and Signal Carriage Complement”; (ii)
specifically identify the Initial Notice
intended to be amended so that it may
be readily located in the records of the
Copyright Office; and (iii) be signed and
dated in accordance with paragraph
(c)(1)(v) of this section. The signatura
shall be accompanied by the printed or
typewritten name of the owner of the
system as given in the Notice sought to
be amended. .

5. The reference to “paragraph (e)(3)"
in the last sentence of paragraph (B) of
§ 201.11(c)(1)(iv) is changed to read
“paragraph (e)(2)."

- - *

B. Section 201.17 is amended as
follows:

§201.17 Statements of Account covering
compulsory licenses for sacondary
transmissions by cabls systams.

. L] ﬂ\ - *

1. Paragraph [b){1) of § 201.17 is
revised to read as fellows:

(b) Definitions. {1} Gross receipts for
the “basic service of providinz
secondary transmissions of primary
broadcast transmitters” include the full
amount of monthly (or other periodic)
service fees for any and all services or
tiers of services which include one or
more secondary transmissions of
television or radio broadcast signals, for
additional set fees, and for converter
fees. All such gross receipts shall be
aggregated and the DSE calculations
shall be made against the aggregated
amount. Gross receipts for secondary
transmission services do not include
installation (including connection,
relocation, disconnection, or
reconnection) fees, separate charges for
securily, alarm or facsimile services,
charges for late payments, or charges for
pay cable or other program origination
services: Provided That, the origination
services are not offered in combination
with secondary transmission service for
a single fee.

* * b d L 4 -

2, A new paragraph {(b]{10} is added to
§ 201.17 and reads as follows:

* * L 3 * »

[b] ' % *

{10) For purposes of this section, a
cable system “lacks the activated
channel capacity to retransmit on a full-
time basis all signals which itis
authorized to carry™ only if: (A) All of its
activated television charnels are used
exclusively for the secondary
transmission of television signals; and
(B) the number of primary television
transmitters secondarily transmitted by
the cable system exceeds the number of
its activated television channels.

* * * * »

3. Paragra’ph {e)(5) of § 201.17 is
revised to read as follows:
* » * » *

(e) * & &

(5) The desigration “Channels,”
followed by: (i) The number of channels
on which the cable system made
secondary transmissions {o its
subscribers, and (ii) the cable system’s
total activated channel capacity, in each
case during the period covered by the
Statement.

- * . * -
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4., Paragraph (e)(8) of § 201.17 is
revised to read as follows:
* * * * *

. * on
e

(8) The designation “Services Other
Than Secondary Transmissions: Rates,”
followed by a description of each

péckage of service which consists solely .

of services other than secondary
transmission services, for which a
separate charge was made or
established, and which the cable system
furnished or made available to
subscribers during the period covered
by the Statement of Account, together
with the amount of such charge.
However, no information need be given
concerning services furnished at cost.
Specific amounts charged for pay cable
programming need not be given if the
rates are on a variable, per-program
basis. (The fact of such variable-charge
shall be indicated.)

* * * * *

5. Paragraph (e)(8)(vii) of § 201.17 is
revised to read as follows:
* —-% » * ®

e * * *
9 * * #

(vii) The information indicated by
paragraph {e)(9), subclauses (v) and {vi)
of this section, is not required to be
given by any cable system that
appropriately completed Form CS/SA-1
or Form CS/SA-2 for the period covered
by the Statement.

N g * * * *

6. Paragraph (e){10)(i) of § 201.17 is

revised to read as follows:

* * * * ]
e * %k
(10) * &

(i) A designation as to whether each
primary transmitter was electronically
processed by the system as a separate
and discrete signal.

» L] * * *

7. Paragraph (e}(10)(v) of § 201.17 is
removed in its entirety. .
* . L] * * -«

8. Paragraph (f)(2) of § 201.17 is
revised to read as follows:
- * L 4 * *
* &

(2)(A) where a cable system carries a
primary transmitter on a full-time basis
during any portion of an accounting
period, the system shall compute a DSE
for that primary transmitter as if it was
carried full-time during the entire
accounting period. . }

(B) where a cable system carries a
primary transmitter solely on a
substitute or part-time basis, in
accordance with subparagraph (3} of
this paragraph (f}, the system shall .
compute a DSE for that primary

t

transmitter based on its cumulative
carriage on a substitute or part-time
basis. If that primary transmitter is
carried on a full-time basis as well ag on
a substitute or part-time basis, the full
DSE for that primary transmitter shall
be the full DSE type value for that
primary transmitter, for the entire
accounting period.
* * * * k] i

9. A new paragraph (f)(5) is added to
§ 201.17 and reads as follows:

* * - * *
* k * -

(5) For the purposes of computing DSE
values, specialty primary television
transmitters in the United States and all
Canadian and Mexican primary :
television transmitters shall be assigned
a value of one.

* * * » * .

10. The last sentence of § 201.17(g) is
amended by removing the numerals
“0.675" and substituting “0.799" in lieu
thereof.

{17 U.S.C. 111, 702)
Dated: March 20, 1984.

David Ladd,

Register of Copyrights.
Approved:

Daniel J. Boorstin,

The Libarian of Congress.

[FR Doc. 84-8511 Filed 3-30-84; 8:45 am}
BILLING CODE 1410-03-14

ENVIRONMENTAL PROTECTION
AGENCY :

40 CFR Part 52
[A-VI-FRL-2553-4] ~

Oklahoma Regulation 1.4—Air
Resources Management—Permits |
Required

AGENCY: Environmental Protection
Agency.
ACTION: Final rulemaking.

SUMMARY: This notice approves a
revision to Oklahoma Air Poliution
Control Regulation 1.4—Air Resources
Management—Permits Required which
adds 2 parts to subsection-1.4.1(c)
Necessity to Obtain Permits. The

revision was adopted by the Oklahoma )

State Board of Health on May 12, 1983,
and submitted by the Governor on May.
19, 1983. The purpose of the revision is
to make subsection 1.4.1{c) clear. On
September 23, 1983, the State submitted

- "a letter of clarification on subsection

1.41(c)(3).
DATE: This action will be effective May
2, 1984 unless notice is received within .

30 days that someone wishes to submit
adverse or critical comments,

ADDRESSES: Incorporation by reference
material is available for inspection
during normal business hours at the
following locations:

The Office of the Federal Register, 1100
L Street NW.,, Washington, D.C., Rm.
8401. -

Environmental Protection Agency,
Public Information Reference Unit,
EPA Library Rm. 2404, 401 M Street
SW.,, Washington, D.C. 20460

Environmental Protection Agency,
Region 6, Air Branch, 1201 Elm Street,

- Dallas, Texas 75270

Oklahoma State Department of Health,
1000 Northeast 10th Street, P.O. Box
53551, Oklahoma City, Oklahoma
73152

FOR FURTHER INFORMATION CONTACT:
Kathryn Griffth, State Implementation
Plan Section, Environmental Protection
Agency, Region 6, Air and Waste
Management Division, Air Branch, 1201
Elm Street, Dallas, Texas 75270, {214)
767-9853.

SUPPLEMENTARY INFORMATION: On May
19, 1983, the Governor of Oklahoma
submitted a revision to Regulation 1.4—
Air Resources Management—Permits
Required. The revision adds two parts to
‘subsection 1.4.1(c) Necessity to Obtain
Permits to make it clear, EPA has
reviewed the State’s submittal and
developed an evaluation report.! This
evaluation report is available for
inspection by interested parties during
-normal business hours at the EPA .
Region 6 office and the other addresses
listed above.

The State submitted a letter of
clarification dated September 23, 1983,
on subsection 1.4.1{c)(3) which clarified

- “minor significance.” EPA’s concern
wag,whether or not a major source or

“modification could ever be of minor
significance and therefore not require 4
permit. The letter of clarification states
A major source or modification could
not be minor. Therefore, all major
emission sources will have permits.”
Major sources or major modifications,
as defined in Regulation 1.4 and
approved by EPA, are required to have &
permit. This exemption only applies to
those other sources which are
determined on a case by case basis to
be of minor significance. EPA accepts
the State’s clarification. Therefore, EPA
is approving the revision.

Since the revision included in this
approval notice is considered

t EPA'Review of Oklahoma State Implembntation
Plan Revision to Regulation 1.4—Air Resources
Management—Permits Required.
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administration in nature and minor in
substance, EPA is approving this

- revision without prior proposal. The
public should be advised that this action

._ will be effective 80 days from the date of
this Federal Register Notice. However, if
notice is received within 30 days that
someone wishes to submit adverse or
critical comments, this action will be

. withdrawn and two subsequent notices
will be published before the effective
date. One notice will withdraw the final
action and another will begin a new

- rulemaking by announcing a proposal of
the action and establishing a comment

- period.

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of Executive
Order 12291."

Under 5 U.S.C. 605(b), the
Administrator has certified that SIP
approvals do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709).

Under Section 307(b)(1) of the Act,
petitions for judicial review of this

action must be filed in the United States -

. Court of Appeals for the appropriate
circuit by (60 days from today). This
action may not be challenged later.in

- proceedings to enforce its requirements.
{See 307(b)(2)): - -

Incorporation by reference of the
State Implementation Plan for the State
of Oklahoma was approved by the
Director of the Federal Register on July
1,1982. -

This notice of final rulemaking is
issued under the authority of Section 110
of the Clean Air Actras amended, 42
U.S.C. 7410.

List of Subjects in 46 CFR Part 52
Air polluticn control, Ozone, Sulfur
-oxides, Nitrogen dioxide, Lead,
Particulate matter, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Incorporation by Reference.
Dated: March 21,1984
William D. Ruckelshaus,
- Administrator. ’

PART 52—[AMENDED]

Part 52 of Chapter 1, Title 40 of the
Code of Federal Regulations is amended
as follows:

Subpart LL—Oklahoma

1. Section 52.1920, is amended by
adding paragraph {c)(29) as follows:
§52.1920 " Identification of Plan.

*= ‘® * * ‘v -
) =~ o
~ {29) Revision of Oklahoma Regulation
1.4—Air Resources Management—

Permits Required was submitted by the
Governors on May 19, 1983, A letter of
clarification on subsection 1.4.1(c)(3)
was submitted by the State on
September 23, 1983.

[FR D3z, 84-5142 Filed 3-C3-84; &:45 am)

BILLING CODE €560-50-3

40 CFR Part 81

[A-ll-FRL-2555~8; EPA Docket No. 107~ ¢
PA-10

Designation of Areas for Alr Quality
Planning Purposes Approval of
Section 107 Deslgnation for the
Commonwealth of Pennsylvanla

AGENCY:‘Environmental Protection
Agency.
ACTION: Final rule.

SUMKMARY: EPA is today announcing the
approval of a request submitted by the
Commonwealth of Pennsylvania to

. redesignate the Lower Beaver Valley Air

Basin {(Beaver County) to a “Better than

-National Standards" status with respect

to the National Ambient Air Quality
Standards (NAAQS) for sulfur dioxide
(80-)-This change is based on a
dispersion modeling study and on eight
consecutive celendar quarters of air
quality monitoring data showing
attainment.

" EFFECTIVE DATE: May 2, 1984.

ADDRESSES: Copies of the revision and
accompanying documents are available
during normal business hours at the
following offices:

U.S. Environmental Protection Agency,
Region III, Air Management Branch,
Curtis Building, 2nd floor, Sixth &
Walnut Streets, Philadelphia, PA
19106. Attn: Eileen M. Glen

Commonwealth of Pennsylvanias,
Department of Environmental
Resources, Bureau of Air Quality
Control, 200 North 3rd Street,
Harrisburg, PA 17120. Attn: Gary
Triplett.

FOR FURTHER INFORMATION CONTACT:

Eileen M. Glen (3AW11) at the EPA,

Region III address above or call 215/

597-8187,

SUPPLEMENTARY INFORMATION: The

Pennsylvania Department of

Environmental Resources has submitted

to the U.S. Environmental Protection

Agency (EPA), a request to radesignate

the Lower Beaver Valley Air Basin

{Beaver County, Pennsylvania) from

nonattainment to “Better than National

Standards" status for SO; under Section

107 of the Clean Air Act and 40 CFR Part

81.

The air quality data for January 1980
through the'later part of 1982 indicate

that this area shows no violations of the
SO, air quality standards. EPA has
examined the air quality data collected
from the three monitoring sites used to
demonstrate attainment and found that
the data were collected in accordance
with all EPA requirements. Also, the
H.E. Cramer modeling study (EPA-S93/
8-31-001) has demonstrated SO:
attainment for the Lower Beaver Valley
Air Basin, considering the greater of
either SIP allowable or actual emissions
for the sources in that area.

EPA, on August 8, 1983, published a
proposed rulemaking at 48 FR 35920
approving the redesignation. As a result
of the Federal Register notice, EPA
received two comments regarding th=
proposed redesignation for the Lower
Beaver Valley Air Basin. One comment,
received from a local company, was in
favor of the redesignation and one
comment, also received from a local
company, was opposed to the
redesignation.

In its letter dated September 6, 1983,
the opposing company questioned both
the emission inventory used for their
boilers and the modeling results
showing the impact of the individual
sources. As a result, we requested the
Pennsylvania Department of
Environmental Resources (DER] review
the emission factors and the validity of
the modeling results used in the Cramer
report.

In response to the emission Inventory
that was used, DER stated that the
emission inventory was developed back
in 1976 using the best available
information and this was then projected
to 1930 using reasonable operating
levels and taking into consideration
future modifications. Thus, the inventory
developed was a 1980 compliance
inventory and not an actual 1980
emission inventory as referred to by the -
Company. This inventory has been
updated using 1980 data for not only this
company but all the other sources in the
Lower Beaver Valley. Using the revised
emission estimates, attainment of the
SO; standard was still predicted.

With respect to the comment
regarding the modeling analysis, DER
has stated, and EPA agrees, that the
proximity of individual sources is one of
the least contributing factors when
modeling on both an annual and a short-
term basis. -

Conclusion

In view of these comments and DER’s
response, we find that sufficient cause
to disapprove the proposed
redesignation does not exist. Therefore,
EPA is today approving Pennsylvania’s
request to redesignate the Lower Beaver
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Valley Air Basin (Beaver County) to
“Better than National Standards” status
for SO.. All other Section 107
designations for the Commonwealth of
Pennsylvania remain intact.

The Office of Management and Budget
has exempted this rule from the
requirements of Section 3 of the
Executive Order 12291,

. Under 5 U.S.C. 605(b), the
Administrator has certified that
redesignations do not have a significant
economic impact on a substantial
number of small entities. (See 46 FR
8709.)

Under 307(b)(1) of the Clean Air Act,
judicial review of this action is available
only by the filing of a petition for-review
in the United States Court of Appeals
for the appropriate circuit within 60
days of today. Under Section 307(b)(2)
of the Act, the requirements which are
the subject of today's notice may not be
challenged later in civil or criminal
proceedings brought by EPA to enforce
these requirements.

List of Subjects in 40 CFR Part 81

Air pollution control, National parks,
Wilderness areas, Intergovernmental
relations.

Authority: Sec. 107, Clean Air Act (42 -
U.S.C. 7407).

Dated: March 23, 1984,
William Ruckelshaus,
Administrator.

_ PART 81—[ANENDED]

Part 81 of Title 40, Code of Federal
Regulations is amended as follows:

Subpart C—Section 107 Attainment
Status Designations_

1. In § 81.339, Pennsylvania, the table
entitled “Pennsylvania—S0,", is
amended by adding an “X” under the
column head “Better than national
standards” for Beaver Valley Air Basin
(Beaver County) as follows:

§61.339 Pennsylvania,Pennsylvania—SQO. -

Doss not Better than
Designated area meet primary seclzsledtary mgf . national
standards standards - standards
V. Southwast Pennsyivania Intrastate AQCR......:': mmmmm .
*(C) Beaver Valloy Alr Basin (Beaver County) .euemuenseses eseerresse . ox

[FR Doc. 84-8857 Filed 3-30-84; 8:45 am)
BILLING CODE 6560-50-M

40 CFR Part 145
[WH-FRL 2553-7]

Colorado Oil and Gas Conservation
Commission; Underground Injection
Control; Program Approval

AGENCY: Environmental Protection
Agency.
ACTION: Approval of State Program.

summMARY: The State of Colorado has
submitted an application under section
1425 of the Safe Drinking Water Act for
the approval of an Underground
Injection Control (UIC) program
governing Class II oil and natural gas
related injection wells. After careful
review of the application and comments
received for the public, the Agency has
determined that the State's injection
well program for Class II wells meets
the requirements of Section 1425 of the
At Therefore, this application covering
Class 1I injections is approved.
EFFECTIVE DATE: April 2, 1984 i
FOR FURTHER INFORMATION CONTACT:
_Richard Long, Ground Water Section,
Drinking Water Branch, Environmental
Protection Agency, Region VIII, 1860
Lincoln Street, Denver, Colorado 80295.

PH: (303) 837-3914. Copies of EPA's
summary response to public comment

* are available at the above address.
SUPPLEMENTARY INFORMATION: Part C of

the Safe Drinking Water Act (SDWA)
provides for an Underground Injection
Control (UIC) program. Section 1421 of

the SDWA requires the Administrator to

promulgate minimum requirements for
effective State programs to prevent

underground injection which endangers

drinking water sources. The
Administrator is also to list in the

Federal Register each State for which in

his judgment a State UIC program may
be necessary. Each State listed shall
submit to the Administrator an
application which contains a showing
satisfactory to the Administrator that
the State: (i) Has adopted after

reasonable notice and public hearings, a

UIC program which meets the
requirements of regulations in effect
under Section 1421 of the SDWA; and
(ii) will keep such records and make

such reports with respect to its activities

under its UIC program as the
Administrator may require by
regulations. After reasonable
opportunity for public comment, the
Administrator shall by rule approve,

disapprove or approve in part and
disapprove in part, the State's UIC
program.

The SDWA was amended on

* December 5, 1980, to include Section

1425, which establishes an alternative
method by which a State may obtain
primary enforcement responsibility for
those portions of its UIC program
related to the recovery and production
of oil and natural gas (Class I wells),
Specifically, instead of meeting the
Federal Regulations (40 CFR Parts 124,
144, and 145) and related Technical
Criteria and Standards (40 CFR Part
146), a State may demonstrate that ito
program meets the more general
statutory requirements of Section
1421(b)(1) (A) through (D) and
represents an effective program to
prevent endangerment of underground
sources of drinking water.

The State of Colorado was listed as
needing a UIC program on September
25, 1978 {43 FR 43420). The State
submitted an application under Section
1425 on May 3, 1983, for the approval of
a UIC prograni governing Class I
injection wells to be administered by the
Colorado Oil and Gas Conservation |
Commission (COGCC). EPA published
notice of its receipt of the application,
requested public comments, and
scheduled a public hearing on the UIC
program submitted by the COGCC on
July 10, 1983 (48 FR 26842). A public
hearing was held in Denver, Colorado,
on June 12, 1983, After careful review of
this application and comments received
from the public, I have determined that
the Colorado UIC program submitted by
the COGCC for Class II injection wells
meets the requirements of Section 1425
of the SDWA, and hereby approve it.
The effect of this approval is to establish
this program as the applicable
underground injection control program
under the SDWA for the State of
Colorado. The requirements of this
program include State statutes and
regulations set forth at: Colo. Rev. Stat.,
1973, § 34-60-101 et seq. (1983 Cum.
Supp.); Colo. Rev. Stat,, 1973, § 25-8-101
et seq. (1982); 2 Code of Colorado
Regulations 404-1, Rules 101-529 (1983},

Since this action simply adopts ag the

~ Federal program the State laws and

regulations already in effect, EPA is
publishing this approval effective
immediately. This will enable Colorado
to begin immediately issuing UIC
permits for Class I injection wells under
the Federally approved program.

The terms listed below comprise &
complete listing of the thesaurus terms
associated with 40 CFR Part 145, which
sets forth the requirements for a State
requesting the authority to operate its
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‘own permit program of which the

Underground Injection Control program
is a part. These terms may not all apply
to this particular notice.

List of Subjects in 40 CFR Part 145

Indians—lands, Reporting and
recordkeeping requirements, )
Intergovernmental relations, Penalties,
Confidential business information,
Water supply.

In this application, Colorado chooses

“not to assert jurisdiction over Indian
-_. lands or reservations for purposes of its

UIC program. Therefore, the EPA will, at

-a future date, prescribe a UIC program

governing injection wells on any Indian
lands or rese*vatlons

OMB Review

-.The Office of Management and Budget
has exempted this rule from the

‘wrequrements of Section 3 of Executive

Order12261. .

Certification Under the Reoulatory
Flexibility Act

Pursuant to the provisions of 5 U.S.C.
605(b), I certify that approval by EPA
under section 1425 of the Safe Drinking
Water Act of the application by the
Colorado Oil and Gas Conservation

-Commission will not have a significant

economic impact on a substantial
number of small entities, since this rule

- only approves State actions. It imposes

no new requirements on small entities.
(42 US.C. 300)

Dated: March 27, 1984.
William D. Ruckelshaus, -

- Administrator. ]
“{FR Doc. 84-8683 Filed 3-30-84; &:45 am]
BHLING CODE 6563-50-3

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44‘ CFR‘ Pari 64

[Docket No. FEMA 65931

Suspension of COm;nunity Eligibility

Under the National Flood lnsurance
Program

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule.

SUMMARY: This rule lists communities,
where the sale of flood insurance has
been authorized under the National

. Flood Insurance Program (NFIP), that

are suspended on the effective dates
listed within this rule because of

noncompliance with the flood plain

management requirements of the
program. If FEMA receives
documentation that the community has
adopted the required flood plain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdravm
by publication in the Federal Register.
EFFECTIVE DATES: The third date

<(“Susp."”) listed in the fifth column.

FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, (202)
287-0222, 500 C Street, Southwest,

. FEMA—Room 509, Washington, D.C.

20472.

SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NFIP), enables property owners to
purchase flood insprance at rates made
reasonable through a Federal subsidy. In
return, communities agree to adopt and
administer local flood plain
management measures aimed at
protecting lives and new construction
from future flooding. Section 1315 of the
National Flood Insurance Act of 1968, as
amended (42 U.S.C. 4022} prohibits flood
insurance coverage as authorized under
the National Flood Insurance Program
(42 U.S.C. 4001—4128) unless an
appropriate public body shall have
adopted adequate flood plain
management measures with effective
enforcement measures. The communities
listed in this notice no longer meet that
statutory requirement for compliance
with program regulations (44 CFR Part
59 et seq.). Accordingly, the
commnunities are suspended on the
effective date in the fifth column, so that
as of that date flood insurance is no
longer available in the community.
However, those communities which,
prior to the suspension date, adopt and
submit documentation of legally
enforceable flood plain management
measures required by the program, will
continue their eligibility for the sale of
insurance. Where adequate
documentation is received by FEMA, a
notice withdrawing the suspension will
be published in the Federal Register.

In addition, the Director of Federal
Emergency Management Agency has
identified the special flood hazard areas
in these communities by publishing a
Flood Hazard Boundary Map. The date
of the flood map, if one has been
published, is indicated in the sixth
column of the table. No direct Federal
financial assistance (except assistance
pursuant to the Disaster Relief Act of
1974 not in connection with a flood) may
legally be provided for construction or

acquisition of buildings in the identified
special flood hazard area of
communities not participating in the
NFIP and identified for more than &
year, on the Federal Emergency
Management Agency’s.initial flood
insurance map of the community as
having flocd prone areas. (Section 202(a}
of the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), as amended). This
prohibition against certain types of
Federal assistance becomes effective for
the communities listed on the date
shown in the last column.

The Director finds that notice and
public procedure under 5 U.S.C. 533(b}
are impracticable and unnecessary
because communities listed in this final
rule have been adequately notified. Each
community receives a 6-month, 90-day,
and 30-day notification addressed to the
Chief Executive Officer that the
community will be suspended unless the
required flood plain management
measures are met prior to the effective
suspension date. For the sanie reasons,
this final rule may take effect within less
than 30 days.

Pursuant to the provision of 5 U.S.C.
605(b), the Administrator, Federal
Insurance Administration, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule if promulgated will not

have a significant economic impactona .

substantial number of small entities. As
stated in Section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local flood plain management
together with the availability of flood
insurance decreases the economic
impact of future flood losses to both the
particular community and the naiion as
a whole. This rule in and of itself does
not have a significant economic impact.
Any economic impact results from the
community’s decision not to {adopf)
(enforce) adequate flood plain
management, thus placing itself in
noncompliance of the Federal standards
required for community participation.

In each entry, a complete chronology -
of effective dates appears for each listed
community.

List of Subjects in 44 CFR Part 64
Flood insurance, Flood plains.
PART 64—[AMENDED]

Section 684.8 is amended by adding n
alphabetical sequence new entries to the
table.

§64.6 Llstof eligible communities.

S
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! P . fscgcxul o
: Effective dates of authorization cancsllation 0 : - ass'stance
State and county Location Community No. saln of fiood insurance in eommumty Special flood hazard area identified fongar availablo
In gpecial flocd
hazard areas
Region | . - b
Malno: "
W Oakham, town of 2503248 Nov. 18, 1983, emergency; Apr. 3, 1984, regular; | Aug. 2, 1974 and Aug. 20, 1076.....} Apt. 3, 1984
Apr. 3, 1984, suspanded.
[ 1,07 1 - S—— .| Williamstown, town of 2500468, Feb. 18, 1972, emergency; Aug. 15, 1977, regu- | Feb. 8, 1874 and July 5, 17 4 S— Do.
far; Apr. 3, 1984, suspended.
Reglon 1l ’ *
Noy Jersey: E856X..........} Glen Ridge Borough, township of.......| 340183B.cccmseeces Apr. 15, 1975, emergency; Apr. 3, 1884, regular; | July 6, 1973 and June 11, 1976 .. Ro.
- Apr. 3, 1984 suspended.
New York: Westch M k, village of. 360916D Mar. 24, 1872, emergency; Dec. 1, 1977. regular; | Sept. 14, 1873, Jan, 16, 1976, Dec. Do,
- Apr. 3, 1984 suspended. 1, 1977, and Oct. 29, 1882,
Reglon Il
Pennsylvania: Delaware.,| Darby, township of 4216038, Nov. 8, 1874, emergency; Apr. 3, 1984, regular; | Aug. 30, 1974 and Oct. 17, 1975 ... Do.
- Apr. 3, 1984, suspended.
West Virginia: Mingo....... Matewan, lown of. 5455388 Feb. 3, 1970, emsrgency; Feb. 3, 1970, regular; | Feb. 3, 1970, July 1, 1974, and Dec. Do.
Apr. 3, 1984, suspended. 26, 1975.
Reglon IV
Florida: Martin....ww.....] Ocean Breeze Park, town of 120163C. Apr. 15, 1976, emergency; Dec. 15, 1983, regular; | Aug. 2, 1974 and Apf. 2, 1976 Do.
Apr. 3, 1984, suspended.
Reglon V
Ohip: . ,
Montgomery and Carlisle, Villiage of 380606A. Mar. 19, 1976, emergency; Aps. 3, 1884, regularn | July 25, 1975 nuicmmmniommssmsminss Do.
Warren. . Apr. 3, 1984 suspended.
Champalgn... Urbana, city of =.| 3900608, Apr. 21, 1975, emaergency; Apr. 3, 1984, regular; | June 7, 1874 and May 28, 1976 Do.
Apr. 3, 1984, suspended.
Wisconsin: Dodge.........] Beaver Dam, city of. 550095D May 16, 1975, emergency; Apr. 3, 1984, regular; | Dec. 17, 1973, Oct. 10, 1975, SepL. Do.
Apr. 3, 1984, suspended. 24, 1976, and Jan. 1, 1978’
Reglon Vi }
Loulsiana: Cameron Unincorporated areas 225194C June, 12, 1970, emergency; Sept. 4, 1970, regu- | Sept. 4, 1970, July 1, 1874, and Oct. Do.
Parish, lar; Apr. 3, 1884, suspended. 1, 1983,
Reglon VIl ~
lowa: Mills En city of. 190202A July 28, 1975, emergency; Apr. 3, 1984, regular; § Doc. 13, 1974 ceeeemiurssoarmmmstonssosegecss Do.
. Apr. 3, 1984, suspsnded.
Nobraska: Dakota....—..t Homer, village of 3102418, Mar. 26, 1975, emergency; Apr. 3, 1984, reguiar; | Sept. 8, 1974 and Juno 4, 1076 .. Do.
Apr. 3, 1984, suspended.
Reglon X .
Oregon: Douglas..tue...| Roedsport, city of 410085D May 13, 1975, emergency; Apr. 3, 1684, regular; { June 21, 1974, Apr. 23, 1976, and Do.

Apr. 3, 1984, suspended.

Aug. 23, 1977,

(National Flood Insurance Act of 1968 (title
XIII of the Housing and Urban Development
Act of 1068); effective Jan. 28, 1969 (33 FR
17804, Nov. 28, 1968), as amended, 42 U.S.C.
4001-4128; Executive Order 12127, 44 FR

19367; and delegation of authority to the
Administrator, Federal Insurance
Administration)

Issued: March 23, 1984,
Jeffrey S. Bragg,
Administrator, Federal Insurance

Administration.
[FR Doc. 84-8631 Filed 3-30-84; 6:45 am]
BILLING CODE 6718-03-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
‘regulations. The purpose of these notices
is to give interested persons an
opporiunity to participate in the rule
making prior to the adoption of the final
rules.

‘NUCLEAR REGULATOR
CO?IMISSION -

10 CFR Part 2

Exceptions to Notice.and Comment
Rulemaking Procedures

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SukiMARY: The proposed rule would
amend the Commission’s rules of
practice by revising Commission
rulemaking procedures contained in 10
CFR 2.804 and 2.805 to clarify the
Commission’s use of the exceptions to
notice and comment rulemaking
contained in section 4 of the
Administrative Procedure Act (5 U.S.C.
553(b)) This clarificatibn is necessary in
light of the U.S: Court of Appeals for the
District of Columbia decision in Union
of Concerned Scientists v. Nuclear
Regulatdry Commission, No. 82-2000
(D.C. Cir. June 30, 1983).
DATE: Comment period expires May 2,
1984. Comments received after this date
- will be considered if it is practical to do
so0, but assurance of consideration
cannot be given except as to comments
received before this date. .
ADDRESS: Submit written comments to
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch. Copies of
comments received may be examined at
the NRC Public Document Room at 1717
H Street NW., Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Francis X. Cameron, Office of the
Executive legal Director, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555, Telephone: 301-492-7688.
SUFPLEMENTARY INFORMATION: The U.S.
Court of Appeals for the District of
Columbia, in its recent decision in Union
of Concerned Scientists v. Nuclear
Regulatory Commission, No. 82-2000
{D.C. Cir. June 30 1283) (“UCS v. NRC"),
. vacated the Commission’s rule of June

30, 1982 which amended operating
licenses by removing the deadline for
the environmental qualification of
electrical equipment. 47 FR 28363, June
30, 1982. The D.C. Circuit held that by
making the rule immediately effective
instead of providing for notice and
comment, the NRC had among other
things, violated Commission regulations.
This holding was based on language in
10 CFR 2.804 which the Court read,
contrary to the Commission's
interpretation, as a requirement for
notice and opportunity for prior
comment in all Commission
rulemakings. The Court concluded that
the NRC had divested itself of whatever
discretion applicable statutes might
allow for dispensing with notice and
comment.

It is the Commission’s intention in the
present rulemaking to clarify its
regulations so as to leave no doubt that
the Commission does assert, to the
extent allowable, its discretion under
Section 4 of the Administrative
Procedure Act (APA) (5 U.S.C. 553(b)) to
make exceptions to the general
requirements for notice and opporiunity
for comment in informal rulemaking.

In making this clarification, however,
the Commission notes that the D.C.
Circuit in UCS v. NRC had called into
question the extent to which the
Commission can lawfully claim such
discretion. As an alternative reason for
vacating the rule under review, the D.C.
Circuit held that notice and hearing
requirements in Section 189a of the
Atomic Energy Act of 1854, as amended,
42 U.S.C. 22394, prevented the
Commission from relying on the APA
“good cause” exception in the June 30,
1982 rulemaking. In the Commission’s
view, however, the Court's explanation
of this holding left unclear whether the
Court saw Section 189a as a generz! bar
to use of the APA “good cause”
exception in any NRC rulemaking
affecting the activities of licensees or as
a less sweeping restriction.

The Commission moved the D.C.
Circuit to vacate this part of its opinion.
The Commission noted to the Court that
the discussion of the relation between
Section 189a and the APA “good cause"
exception was unnecessary to the result
of the case, raised issues which had not
been briefed, was ambiguous in its
scope, and could if read broadly
interfere severely with the Commission's
ability to act promptly in the interest of

public health and safety. The Court then
called for simultaneous briefing by the
parties on the availability of the APA
“good cause™ exception in Commission
rulemaking. The Commission filed a
brief which maintained that Section
189a does not restrict use of the “good
cause” exception. The Union of
Concemned Scientists argued that there
was a virtually total bar to use of the
exceplion. Afterreceiving this
additional briefing the Court on
December 5, 1982 denied without
opinion the-Commission’s motion to
amend the decision, offering no further
explanation or clarification of its
holding, and ordered that its mandate
should issue.

In these circumstances, the
Commission believes it is reasonable to
give the Court’s opinion an
interpretation no more restrictive than
the language and the context appear to
require. In addition, the Commission
continues to hold the view that any
reading of Section 189a which interferes
with the Commission’s ability to take
immediate action affecting the activities
of NRC licensees, whether by individual
order or by rulemaking, when safety
requires it, is contrary to the intent of
Congress and is an erraneoaus
interpretation of the Atomic Energy Act.

- Alimitation on use of the APA *“gaod

cause” exception clearly has the
potential for such interference and
therefore should be interpreted
narrowly. Accordingly, the Commission
reads the language in UCS v. NRC
relevant to the availability of the “good
cause” exception as applying only to the
kind of rulemaking under review in that
case, i.e., rules that amend reactor
licenses, while leaving unaffected the
Commission’s authority under the APA
to make other kinds of rules effective
without prior notice and comment when
there is good cause. -

This reading of UCS v. NRC leaves
intact for the most part the _
Commission's longstanding and
consistent interpretation of ils statutory
authority and of the rulemaking ,
procedures contained in 10 CFR Part 2,
Subpart H, that the Commission could’
avail itself of the exceptions to notice
and comment rulemaking contained in
the APA for—

¢ Interpretative rules, general .
statements of policy, or rules of agency
organization, procedure, or practice. 5
U.S.C. 553(b)(A); or )
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¢ When the agency for good cause
finds that notice and comment are
impracticable, unnecessary, or contrary
to the public interest. § U.S.C. 553(b)(B)

'The Commission sees no reason why
this interpretation should not be
rehffirmed, except as it is affected by
UCS v. NRC. To assure that the
regulation unambiguously reflects the
Commission’s intentions, the proposed
rule would amend 10 CFR 2.804, and
2.805 to provide explicitly for
Commission discretion to invoke in
appropriate situations the APA -
exceptions to notice and comment
rulemaking cited above, as permitted by
law. Under the proposed rule, notice and
comment will not be mandatory in
Commission rulemaking within the
scope of section 553 of the U.S. Code,
when they involve interpretative rules,
general statements of policy, or rules of
agency organization, procedure, or
practice, or where the Commission for
good cause finds that notice and
comment are impracticable,
unnecessary or contrary to the public
interest. In response to the D.C. Circuit's
opinion in USC'v. NAC, however, the
Commission proposes to include in
Section 2.804(2) language providing that

_the APA exceptions to notice and

comment rulemaking will apply only
where notice and comment are not
required by statute.

Paperwork Reduction Act Statement

This proposed rule contains no
information collection requirements and
therefore is not subject to the
requirements of the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501 et
seq.).

Regulatory Flexibility Certification

As required by the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b},
the Commission certifies that this rule, if
adopted, will not have a significant
economic impact upon a substantial
number of small.entities. It merely
clarifies and affirms existing
Commission practice on utilizing the
statutory exceptions to notice and
comment rulemaking contained in
section 553(b) of the Admlmstratwe
Procedure Act.

List of Subjects in 16 CFR Part 2

Administrative practice and *
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear
material, Waste freatment and disposal.

For the reasons set out in the
preamble and under the authority of the

Atomic Energy Act of 1954, as amended,
the Energy Reorganization Act of 1974,
as amended, and 5 U.S.C. 553, the NRC
is proposing to adopt the following
amendments to 10 CFR Part 2.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

Subpart H—Rulemaking

1. The authority citation for Part 2
continues to read as follows:

Authority: Secs. 161, 181, 68 Stat. 848, 953,
as amended {42 U.S.C. 2201, 2231); sec. 191, as
amended, Pub. L. 87-615, 76 Stat. 409 (42
U.S.C. 2241); sec. 201, 88 Stat, 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552. -

Section 2.101 also issued under secs. 53, 62,
83, 81, 103, 104, 105, 68 Stat. 930, 932, 833, 935,
936, 937, 938, as amended (42 U.S.C. 2073,
2092, 2093, 2111, 2133, 2134, 2135); sec. 102,
Pub. L. 91-190, 83 Stat. 853, as amended (42
U.S.C, 4332); sec. 301, 88 Stat. 1248 (42 U.S.C.
5871). Section 2.102, 2.103, 2.104, 2.105, 2. 721
also issued under secs. 102, 103, 104, 105, 183,
189, 68 Stat. 936, 937, 938, 954, 955 as
amended (42 U.S.C. 2132, 2133, 2134, 2135,

" 2233, 2239). Section 2.105 also issued under

Pub. L. 97-415,.96 Stat. 2073 (42 U.S.C. 2239)
Section 2.200-2.208 also issued under secs.
188, 234, 68 Stat. 955, 83 Stat. 444, as amended
(42 U.S.C. 2238, 2282); sec. 206, 88 Stat. 1246
(42 U.S.C. 5846). Sections 2.600-2.608 also
issued under sec. 102, Pub. L. 91~190, 83 Stat.
853, as amended {42 U.S.C. 4332). Sections
2.700a, 2.719 also issued under 5 U.S.C.-554.
Sections 2.754, 2.760, 2.770 also issued under 5
U.B8.C. 557. Sections 2.790 also issued under
sec. 103, 68 Stat. 936, as amended {42 U.S.C.
2133) and'5 U.S.C. 552. Sections 2.800 and
2.808 also issued under 5 U.S.C. 553, Section
2.809 also issued under 5 U.S.C. 553 and sec.
29, Pub. L. 85-258, 71 Stat. 579, as amended.
(42 U.S.C. 2039). Appendix A also issued
under sec. 6, Pub. L. 91-580, 84 Stat. 1437 (42

USC. 2135).

2, In § 2,804, paragraph (a) is revised
and a new paragraph [d) is added to
read as follows:

§2.804 Notice of praposed rulemaking.

{a) Except as provided by paragrdph
{d) of this section, when the Commission
proposes to adopt, amend, or repeal a
regulation, it will cause to be published
in the Federal Register a notice of
proposed rulemaking, unless all persons
subject to the notice are named and
either are personally served or
otherwise have actual notice in
accordance with law,

L ] * * * »

{d) The notice and comment_
provisions contained in paragraphs (a),
(b), and (c) of this section will not be
required to be.applied—

(1) To interpretative rules, general
statements of policy, or rules of agency -
organization, procedure, or practice; or

(2) When the Commission for good
cause finds that notice and public

comment are impracticable,
unnecessary, or contrary to the public
interest, and are not required by statute.
This finding, and the reasons therefor,
will be incorporated into any rule issued
without notice and comment for good
cause.

3. In § 2.805, paragraph (a) is revised
to read as follows:

§2.805 Participation by interested
persons. <

(a) In all rulemaking proceedings
conducted under the provisions of
§ 2.804(a), the Commission will afford
interested persons an.opportunity to
participate through the submission of
statements, information, opinions, and
arguments in the manner stated in the
notice, The Commission may grant
additional reasonable opportunity for
the submission of comments.
* L ] * ] ”

Dated at Washington, D.C., this 27th day of
March 1984.

For the Nuclear Regulatory Commission.
Samuel J. Chilk,
Secretary of the Commission.
[FR Doc. 84-8717 Filed 3-30-84; 8:45 am)
BILLING CODE 7560-01-M

10 CFR Parts 2 and 50

Elimination of Revlew of Financial
Qualifications of Electric Utilities in
Operating License Reviews and
Hearings for Nuclear Power Plants

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: In response to a remand by
the U.S. Gourt of Appeals for the D.C.
Circuit, the Nuclear Regulatory
Commission (NRC) proposes a rule
which eliminates financial qualifications
review and findings for electric utilities
that are applying for operating licenses
for utilization facilities if the utility is a
regulated public utility or autliorized to
set its own rates. *
DATE: Comment period expires June 1,
1984.

Comments received after that date
will be considered if it is practical to do
so, but assurances of consideration

- cannot be given except as to comments

received on or before this date.

ADDRESSES: Interested persons are
invited to submit written comments and
suggestions on the proposal to the .
Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch. Coples of
comments received by the Commission
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“may be examined in the Commission's
Public Document Room at 1717 H Street
NW.,, Washington, D.C. i
FOR FURTHER INFGRMATION CONTACT:
Carole F. Kagan, Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washingten, D.C. 20555,
{Telephone: (202) 634-1483).
SUPPLERENTARY INFORMATION:

L Background

" On March 21, 1982, the Cc-mx-nission
published a notice of rulemaking in the

Federal Register (47 FR 13759) to amend .

the Rules of Practice for Domestic
Licensing Proceedings, 10 CFR Part 2
(1882}, and its substantive requirements
governing Domestic Licensing of
Production and Utilization Facilities, 10
CFR Part 50 (1982), to entirely eliminate .
requirements for financial qualifications
review and findings for electric utiliiies
applying for construction permits or
operating licenses for production or
utilization facilities. The background of
this rule was detailed in the notice of
rulemaking, as well as in the notice of
proposed rulemaking, 46 FR 41786 (Aug.
18,1981). =~ .

The New England Coalition on
Nuclear Pollution and others petitioned
for review of the rule in federal court
under 28 U.S.C. 2342(4) (1976). Review
was granted, and the U.S. Court of
Appeals for the D.C. Circuit heard
argument on February 23, 1983. On
February 7, 1984, that court handed
down a decision which remanded the

" rule to the Commission for clarification
of its accompanying statement of basis
and purpose. New England Coalition on
Nuclear Pollution v. NRC, No. 82-1581
(D.C. Cir. Feb. 7, 1984).

The court-found the Commission's
explanation of the final rule internally
inconsistent because, in the court's
view, the reasons the Commission
advanced for dispensing with the
financial qualifications review for
electric utilities would, if supported by
the facts, apply generally to all license
applicants and would not support a rule
that singled out utilities for special
treziment. The court found that in
promulgating the final rule the
Commission had abandoned the first
premise on which the proposed rule had
rested, Ze., that regulated utilities were
presumed financially able to construct
and operate nuclear plants safely |
because of their regulated status.

Commenters on the proposed rule had
questioned whether rate commissions
could be counted on to support plant
construction. Recent cancellations and
defezrals of nuclear plants under
construction do in fact suggest that a
utility’s status as a regulated entity does

not by itself always ensure that the
necessary funds will be forthcoming to
complete construction. It does not
necessarily follow from this that plants
will be or are being constructed in an
unsafe manner. However, the financial
difficulties experienced at some plants
under censtruction do suggest that
elimination of financial qualifications
reviews at the construction permit stage
is a matter that will require further study
by the Commission. There are no
construction permit proceedings
currently pending, so the matter of
construction permit financial
qualifications reviews is of small
practical consequence. Given this fact,
and the fact that any further study of
possible elimination of construction
permit financial qualifications reviews
would delay a response to the court's
remand, the Commission has decided
that its response on remanad will focus
on financial qualifications reviews at
the operating license stage. The part of
the rule subject to the court’s remand
which eliminated financial
qualifications reviews at the
construction permit stage should be
withdrawn pending further study. In
effect, the old rule providing for
construction permit reviews will be
reinstated pending further study.

At the operating license revicw stage,
however, the regulated status of electric
utilities continues to provide a reliable
basis for finding financial qualification.
Here the focus is not on construction but
on safe operation. The Commission
believes that case-hy-case review of
financial qualifications for all electric
utilities at the operating license stage is
unnecessary for the follovring reason.
Utilities are usually regulated through
state and/or federal economic agencies,
and generally are allowed to recover all
or a portion of the costs of constructing
generating facilities and all of the costs
of operation, subject to the oversight of
such state and/or federal agencies. See,
e.g., FPC v. Hope Natural Gas Co., 320
U.S.C. 519 (1944); Bluefield Water
Works and Improvement Co. v. Public
Service Commission of the State of
West Virginia, 263 U.S, 679 (1923). These
landmark court decisions established
the principle that public utility
commissions are to set a utility's rates
such that all reazonable costs of serving
the public may be recovered, assuming
prudent management of the utility.
Obviously, the funds needed to operate
the plant in conformance with NRC
safety regulations shoud be recoverable

" asreasonable costs of operation. The

Commission believes it reasonable to
conclude that, as a general rule, the rate
regulation process assures for regulated
electric utilities (or those able to set

their own rates) the ability to meet the
costs of safe operation of a nuclear
power facility.?

Undér the financial qualifications
reviews at the operating license stage
conducted under the original rule, the
Commission has found in-every case
that the state and local public utility
cominissions could be counted on to
provide all reasonable operating costs to
licensees, including costs of compliance
with NRC requirements associated with
safe plant eperalion. As’a result, electric
utilities applying for operating licenszs
have invariably been found financially
qualified. This case experience bolsters
the Commission’s conclusion thatas a
generic matter electric utilities should be
presumed financially qualified to
operate the nuclear plants thay have
constructed and that further case-by- -
case review on this issue is neither
necessary nor productive.

Accordingly, the Commission
propaoses to eliminate the financial
qualifications review at the operating .
license stage for nuclear power reactor
operating license applicants who are
regulated public utilities or who are
authorized to set their own rates. The
Commission proposes to retain its
current review under, § 50.33(f) at the
construction permit stage, and at the
operating license stage for applicants for
any production or utilization facility
licenses who are not electric utilities
having either a regulated status or the
authority to set their own rates for
service. The § 50.33(f) financial
qualifications reviewr is also unchanged
as to production or utilization facilities
not covered by § 50.21b or § 50.22, i.e.,
medical utilization facilities, research
and development facilities, and testing
facilities.

1. Invitation to Comment

The Commission seeks comment on
this propesed rule. In addition, alt
interested parties are invited to
comment on whether financial
qualifications review might be
eliminated completely for all license or
permit applicants including, but not
limited to, electric utilities, on tha

! A study of slate prbliz utility commissions, the
Federal Energy Regulatosy Commussion and
publicly awrned atilities is carrently being conducted
by the National Asaseistion of Regnlatory Utility
Comm'ssioners to d2temmine whether, historically,
utilities which have reaucsted rate increasas or rate
provisions for oparating safety requirements have
regulasly recaived them. The rezults of ihe study are
expected to be avallable before promulgation of the
final rule. If this study should indicate that
Commission is mistaken 1 its present view that the
late process assures efectric utilities the fnancial
rezources needed for safe operation, the
Commissisn will of course reassess its pasition on
the proposed rule.
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ground that no link has been shown
between financial qualification reviews
and assurance of safety. The
Commission's experience leads it to
question whether pre-licensing reviews
of applicants’ future ability to pay for
the cost of safety measures provide any
significant additional assurance of
safety beyond the assurance provided
by the prelicensing review of facility
structures, systems and components,
operating and materjals handling
procedures, and technical qualifications,
and by the Commission’s inspection and
enforcement program. However, the
Commission has not conducted any
detniled study to determine whether
there exists any significant correlation
between its financial qualifications
reviews and later safe operation and use
of nuclear materials. Therefore, the
Commission does not propose such a
rule at this timie but might consider
doing so later if there is adequate
support. Commenters are invited to
address this issue.

11, Additional Information That Can Be
Required
By this proposed rule, the Commission
does not intend to waive or relinquish
its residual authority under Section 182a
of the Atomic Energy Act of 1954, as
amended, to require such additional
information in individual cases as may
be necessary for the Commission to
determine whether an application
should be granted or denied or whether
a license should be modified or revoked.
In addition, an exception to or waiver
-from the proposed rule precluding
consideration of financial qualifications
in an operating license proceeding could
be made if, pursuant to 10 CFR 2.758,
special circumstances are shown. For
example, such an exception to permit
financial qualifications review for an
operating license applicant might be
appropriate where a threshold showing
is made that, in a particular case, the
1ocal public utilities commission will not
allow the total cost of operating the
facility to be recovered through rates.

IV, Practical Impacts

The proposed rule will, in normal
circumstances, reduce the time and
effort which the applicants, licensees,
the NRC staff and NRC adjudicatory
boards devote to reviewing the
applicant’s or licensee's financial
qualifications’in comparison to the rule
which existed before March 31, 1982.
The proposed rule aims at eliminating
staff review at the operating license
stdage in cases where the applicant is an
electric utility presumed to be able to
finance activities to be authorized under
the license. The rule will be applied both

to ongoing licensing reviews and
proceedings and to past proceedings
subject to the remanded rule. The
rationale for the proposed rule is in
effect a generic determination that
regulated public utilities are financially
qualified to operate nuclear power
plants. Accordingly, a decision by the
Commission to make the proposed rule
final will amount to a generic resolution
of financial qualifications issues that
may be pending in operating license
proceedings involving electric utilities.
NRC neither intends nor expects that
the rule will affect the scope of any
issues or contentions related to a cost/
benefit analysis performed pursuant to
the National Environmental Policy Act
of 1969. Under NEPA, the issue is not

. whether the applicant can demonstrate

reasonable assurance of covering
certain projected costs, but what costs
to the applicant of constructing and
operating the plant are to be put into the
cost-benefit balance. As is now the case,
the rule of reason will continue to
govern the scope of what costs are to be
included in the balance, and the
resulting determinations may still be the
subject of litigation.

Commissioner Bernthal’s Additional
Views

As a general policy matter, I have
always questioned whether the NRC has
the necessary resources and expertise to
justify its involvement in assessing
financial qualifications of applicants. An
assessment of financial qualifications, in
my view, is clearly not required under
the Atomic Energy Act (Section 182),
which only requires an applicant to
include such information in an
application as the Commission, by rule
or regulation, “may deem necessary to
decide such of the .., financial
qualifications of the applicant... as the
Commission may deem appropriate for
the license.” Thus, the option clearly lies
with the Commission to determine
whether any financial information is

- required for the Commission to carry out

its public health and safety
responsibilities.

Nor is it clear that the Commission
has the capability to act on a wise and
informed basis in making judgments of
financial qualification. Such matters, in
every case, ultimately remain within the
purview of the state and local public
utility commissions; no matter what
finding the Commission might make in
judging financial capability of a utility,
the public utility commissions.have final
authority to render a Commission
finding meaningless and inaccurate.

I do not believe that the NRC should
second-guess the public utility
commission of jurisdiction on the

question of what constitutes financial
qualification of an applicant. The
principal question, therefore, is whether
the task of the Commission to insure
public health and safety would be
rendered unacceptably more difficult by
the possible financial inadequacy of a
utility.

Should an applicant find itself in
financial difficulty, its options are two:
to delay or abandon the project, or
alternatively, to cut corners on safety.
There are no health and safety
implications if applicant chooses the
first course. If an applicant chooses the
second course, that is clearly the
Commission’s concern.

However, denying a license for lack of
financial qualification in this context
means that the Commission would be
prejudging the ability of applicant to
construct and operate the plant
consistent with public health and safety;
the Commission would be denying a
license because of the possibility that
the applicant might cut corners on
safety. That finding, in turn, must stem
from a conclusion that the applicant
may not have the requisite character
and integrity to carry out its
responsibilities pursuant to the
Commission’s regulations. Thus, the
Commission would, in effect, be making

.an adverse finding on the character and

integrity of the applicant without any
basis for doing so other than financial
status of the applicant. Denial of a
license by the Commission on this basis

"would be arbitrary and capricious, and

could in my view, be successfully
challenged as such. As noted earlier, a
judgment on an applicant also amounts
to a judgment on the public utility
commission of oversight jurisdiction. For
these reasons, I question whether the
Commission should require any
financial review unless there is an
independent concern about the
management integrity of an applicant.

1 urge special public attention and
comment on the Commission’s
alternative proposal, i.e. that the
Commission completely eliminate
financial qualifications review for all
license or permit applicants, including
but not limited to electric utilities, not
only on the grounds that no link has
been shown between financial
qualification review and assurance of
safety, but because even having carried
out such a review, the Commission is
powerless to insure continued financial
qualification of an applicant, or to

_predict what financial resources the

public utility commission of jurisdiction
might place at applicant’s dispogal.

1 hope that the pending NARUC study,
along with the public comments on the
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~ proposed rule, will shed further light on
the appropriate role of the Commission
in judging financial qualification of
license applicants.

Commissioner Asselstine’s Additional
Views

“Commissioner Asselstine adds that
he does not believe that the Commission
now has sufficient documented evidence
to support a final rule to exclude
financial qualification reviews at the
cperating license stage. However, he
supports issuance of the proposed rule
for public comment in the expectation
that the NARUC study and other
comments submitted on the proposed
- rule may provide the documentation
" needed to support a final rule.”

Paperwork Reduction Act Statement

This proposed rule amends
information collection requirements that
-are subject to the Paperwork Reduction
Act of 1980.{44 U.S.C. 3501 et seq.).

- These requirements were approved by
the Office of Management and Budget,
OMB Approval No. 3150-0011.
Regulatory Flexibility Gertification

In accordance with the Regulatory
Flexibility Act of 1986, 5 U.S.C. 605(b),
the NRC hereby certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities. The rule reduces certain minor
information collection requirements on
the owners and operators of nuclear
power plants licensed pursuant to
sections 103 and 104b of the Atomic
Energy Act of 1954, as amended, 42
U.S.C. 2133, 2134b. These electric utility
companies are dominant in their service
areas. Accordingly, the companies that

- own.and operate nuclear power plants
are not within the definition of a small
business found in section 3 of the Smali
Business Act, 15 U.S.C. 632, or within

- the Small Business Size Standards set

forth in 13 CFR Part 121.

List of Subjects
10 CFR Part 2

Administrative practice and
procedure, Classified information,
Confidential information, Freedom of
information, Hazardous materials,
Nuclear materials, Nuclear power plants

- and reactors, Penalties, Sex
discrimination.
10 CFR Fart 50

. Administrative practice and
procedure, Antitrust, Fire prevention,
Classified information,
Intergovernmental relations, Nuclear

" power plants and reactors, Radiation

protection; Reporting and recordkeeping

requirements.

Pursuant to the Atomic Energy Act of
1954, as amended, the Energy
Reorganization Act of 1974, as amended,
and section 553 of Title 5 of the United
States Code, the NRC is proposing to
adopt the following amendments to 10
CFR Parts 2 and 50.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS

1. The authority citation for Part 2
continues to read as follows:

Authority: Secs. 161, 181, 68 Stat. 948, 953,
as amended (42 U.S.C. 2201, 2231); sec. 191, as
amended, Pub. L. 87-615, 78 Stat. 409 (42
U.S.C. 2241); sec. 201, 83 Stat. 1242, as
amended (42 U.S.C. 5841); 5 U.S.C. 552,

Section 2.101 also issued under secs. 53, 62,
63, 81, 103, 1064, 105, 68 Stat. 930, 932, 933, 935,
936, 937, 938, as amended (42 U.S.C. 2073,
2092, 2093, 2111, 2133, 2134, 2135); sec. 102,
Pub. L. 91-190, €3 Stat. 853, as amended (42
U.S.C. 4332); sec. 301, 88 Stat. 1248 (42 U.S.C.
5871). Sections 2,102, 2.103, 2.104, 2.105, 2721

‘also issued under secs. 102, 103, 104, 103, 183,

189. 68 Stat. 936, 837, 936, 954, 955, as
amended {42 U.S.C. 2132, 2133, 2134,2135,2233,
2239). Section 2.105 also issued under Pub. L.
97-415, 86 Stat. 2073 (42 U.S.C. 2239). Scclions
2.200-2.208 also issued under secs. 189, 234,
68 Stat. 955, 83 Stat. 444, as amended (42
U.S5.C. 2236, 2282); sec. 208, 88 Stat. 1248 (42
U.S.C. 5848). Sections 2.300-2.309 also issued
under Pub, L. 97-415, 98 Stat. 2071 (42U.S.C.
2133). Sections 2.600~2.600 also issued under
sec, 102, Pub. L. 91-190, 83 Stat. 853 as
amended (42 U.S.C. 4332). Sections 2.700a,
2.719 also issued under 5 U.S.C. 557.

Section 2.730 also issued under sec. 103, 68
Stat. 836, as amended (42 U.S.C. 2133} and 5
U.S.C. 552. Seclions 2.800 and 2.808 also
issued under 5 U.S.C. 553. Section 2.809 also
issued under 5 U.S.C. 553 and sec. 29, Pub. L.
85-256, 71 Stat. 579, as amended (42 U.S.C.
2039). Appendix A also issued under sec. 8,
Pub. L. 81-580, 84 Stat. 1473 (42 U.S.C. 2135).

2.In § 2.4, paragraph (s) is revised to
read as follows:

§ 2.4 Definitions.
As used in this part,
*

* . * *

(s} “Electric utility" means any-entity
that generates or distributes electricity
and which recovers the costs of this
electricity, either directly or indirectly,
through rates established by the entity
itself or by a separate regulatory
authority. Investor-owned utilities
including generation or distribution
subsidiaries, public utility districts,
municipalities, rural electric
cooperatives, and state and federal
agencies, including associations of any
of the foregoing, are included within the
meaning of “electric utility.”

3.In § 2,104, paragraph (c){4) is
revised to read as follows:

§2.104 Notice of hearing. '

« * - ' *

[c e

(4) Whether the applicant is
technically and financially qualified to
engage in the activities to be authorized
by the operaling license in accordance
with the regulations in this chapter,
except that the issue of financial
qualifications shall not be considered by
the presiding officer in an operating
license hearing if the applicant is an
electric utility seeking a license to
operate a utilization facility of the type
described in § 50.21(b) or § 50.22;

- » - » »

4. In Appendix A to Part 2, paragraph
(b}(4) of Szction VII is revised to read
as follows:

Appendix A—Statement of General
Policy and Procedure: Conduct of
Proceedings for the Issuance of
Construction Permils and Operating
Licenses for Production and Utilization
Facilities for Which a Hearing Is
Required Under Section 189A of the
Atomic Energy Act of 1854, as Amended.

* * - * -

VIII. Procedures Applicable to Operating -

L] + - L ] -

« o

(4) Whether the applicant is technically
and financially qualified to engage in the
activities to be authorized by the operating
license in accordance with the Commission’s
regulations, except that the issue of financial
qualifications shall no! be considered by the
board if the epplicant is an electric utility
seeking a licence to operate a utilization
facility of the type described in § 50.21{b) or
§ 5022,

* - - * »

PART 50-—-DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES

5. The authority citation for Part 50

" continues to read as follows:

Authority: Secs. 103, 104, 161, 182, 1£3, 189,
68 Stat. 936, 937, 948, 953, 954, 935, 956, as
amended, sec. 234, 83 Stat. 1244, as amended
(42 U.S.C. 2133, 2134, 2201, 2232, 2233, 2236,
2239, 2282}); secs. 201, 202, 206, 83 Stat. 1242,
1244, 1248, as amended {42 U.S.C. 5841, 5842,
5848), unless otherwise noted.

Section 50.7 also issued under Pub. L. 95~
601, sec. 10, 92 Stat. 2951 {42 U.S.C. 5851).
Sections 50.57(d), 50.58, £0.91, and 50.92 also
issued under Pub. L 97415, S8 Stat. 2071,
2073 (42 U.S.C. 2133, 2233). Section 50-78 also
issued under sec. 122, €8 Slat. 939 (42 U.S.C.
2152). Sections 50.80-50.61 also issued under
sec. 184, 68 Stat. 954, as amended (42 U.S.C.
2234). Sections 50.100-50.102 also issued
under sec. 185, 68 Stat. 955 (42 U.S.C. 2236).

For the purposes of sec. 223, 68 Stat. 958, as
amended (42 U.S.C. 2273), §§ 50.10 (a], (b),

. and (c). 50.44, 50.46, 50.48, 50.54. and 50.80{a}

are issued under sec. 161b, 68 Stat. 948, as
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amended (42 U.S.C, 2201(b), §§ 50.10 (b) and
* (c) and 50.54 are issued under sec. 161i, 68
Stat. 949, as amended (42 U.S.C. 2201(i)); and
§§ 50.55(e), 50.59(b), 50.70, 50.71, 50.72, 50.73,
and 50.78 are issued under sec. 1610, 68 Stat.
950, as amended (42 U.S.C. 2201(0)}.

6. In § 50.2, paragraph (x) is revised to
read as follows:

§50.2 Definitions.
As used in this part,

* * * * *

(x) “Electric utility” means any entity
that generates or distributes electricity
and which recovers the cost of this
electricity, either directly or indirectly,
through rates established by the entity
itself or by a separate regulatory
authority. Investor-owned utilities,
inc¢luding generation or distribution
subsidiaries, public utility districts,
municipalities, rural electric
cooperatives, and state and federal
agencies, including associations of any

of the foregoing, are included within the -

meaning of “electric utility.”
7. In § 50.33, paragraph (f) is revised to
read as follows:

§50.33 Contents of applications; general
information.

Each application must state:
* * * * *

(f) Except for an electric utility
applicant for a license to operate a
utilization facility of the type described
in § 50.21(b) or § 50.22, information
sufficient to demonstrate to-the
Commission the financial qualifications
of the applicant to carry out, in
accordance with regulations in this
chapter, the activities for which the -
permit or license is sought. As
applicable, the following should b
provided: ,

(1) If the application is for a
construction permit the applicant shall
submit information that demonstrates
that the applicant possesses or has
reasonable assurance of obtaining the
funds necessary to cover estimated
construction costs and related fuel cycle
costs. The applicant shall submit
estimates of the total construction costs
of the facility and related fuel cycle
costs, and shall indicate the source(s) of
funds to cover these costs.

_ (2) If the application is for an
operating license, the applicant shall
submit information that demonstrates
the applicant possesses or has
reasonable assurance of obtaining the
funds necessary to cover estimated
operation costs for the period of the
license, plus the estimated costs of -
permanently shutting the facility down
and maintaining it in a safe condition.

The applicant shall submit estimates for

total annual operating costs for each of

the first five years of operation of the
facility and estimates of the coststo .
permanently shut down the facility and
maintain it in a safe condition. The
applicant shall also indicate the
source(s) of funds to cover these costs.
An application to renew or extend the
term of an operating license must
include the same financial information +
as required in an application for an
initial license.

(3) Each application for a construction
permit or an operating license submitted
by a newly-formed entity organized for
the primary purpose of constructing or
operating a facility must also include
information showing:

(i) The legal and financial
relationships it has or proposes to have
with its stockholders or owners;

(ii) Their financial ability to meet any

" contractual obligation to the entity

which they have incurred or propose to
incur; and i
(iii) Any other information considered
necessary by the Commission to enable
it to determine the applicant’s financial
qualifications.
(4) The Commission may request an

- established entity or newly-formed

entity to submit additional or more
detailed information respecting its
financial arrangements and status of
funds if the Commission considers this
information appropriate. This may
include information regarding a

licensee’s ability to continue the conduct

of the activities authorized by the
license and to permanently shut down
the facility and maintain it in a safe
condition.

* * * * L 4

8.In § 50.40, paragraph (b) is revised
to read as follows:

§50.40 Common standards.

* * * * *

(b) The applicant is technically and
financially qualified to engage in the
proposed activities in accordance with
the regulations in this chapter. However,
no consideration of financial
qualifications is necessary for an”
electric utility applicant for an operating
license for a utilization facility of the
type described in § 50.21(b) or § 50.22.

* * * * *

9. In § 50.57, footnote one is set out for
the convenience of the reader and
paragraph (a)(4) is revised to read as
follows:

§50.57 Issuance of operating license.!
[a] * % &

!'The Commission may issue & provisional
operating license pursuant to the regulations in this
part in effect on March 30, 1970, for any facility for
which a notice of hearing on an application for a

{4)'The applicant is technically and
financially qualified to engage in the
activities authorized by the operating
license in accordance with the
regulations in this chapter. However, no
finding of financial qualifications is
necessary for an electric utility
applicant for an operating license for a
utilization facility of the type described
in § 50.21(b) or § 50.22.

* * * * *

10. In Appendix M to Part 50,
paragraph 4.(b) is revised to read as
follows:

Appendix M—Standardization of
Design; Manufacture of Nuclear Power
Reactors; Construction and Operation of
Nuclear Power Reactors

* * * * *

4.**t

{(b) The financial information
submitted pursuant to § 50.33(f) shall be
directed at a demonstration of the
financial qualifications of the applicant
for the manufacturing license to carry
out the manufacturing activity for which
the license is sought.

* * * * *

Dated at Washington, D.C., this 28th day of
March 1984.

For the Nuclear Regulatory Commission,
Samuel J. Chilk,

Secretary of the Commission. .
[FR Doc. £4-8716 Filed 3-30-84; 8:45 am}
BILLING CODE 7590-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Surety Bond and Insurance Coverage
for Federal Credit Unlons

AGENCY: National Credit Union
Administration.

ACTION: Proposed rule.

SUMMARY: This is a proposed rule to
revise, update and simplify the existing
§ 701.20—Surety Bond and Insurance
Coverage for Federal Credit Unions
(“FCUs”). The proposal is issued
pursuant to NCUA's ongoing program of
regulatory review. Section 701.20 sets
forth the requirements for surety bond }
coverage for losses caused by credit
union employees and officials and for
general insurance coverage for losses
caused by persons outside of the credit
union (e.g., losses due to theft, holdup or
vandalism). The proposal would chunqu)

provisional operating license or a notice of
proposed issuance of a provisional operating license
has been published on or before that date.
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the requirement that:each FCU board of
directors conduct a semiannual review
of bond and insurance coverage to a
requirement for an.annual review. It
would also change the requirement for
faithful performance bond coverage for
all officers and employees. Under the
" proposal, faithful performance coverage
_would be required only-of the financial
* officer of the credit union. Fraud and
dishonesty coverage would.continueto
be required for-all officers and
employees. The proposal alspcantains
new schedules forminimum bond and
insurance coverage and maximum
deductibles. The ragulation has been
rewritten-inplain English and porfinns
of the regulafion that are redundant wifth
the Federal Gredit Unioh Act {“Act")
and/or regulations have been deleted.

DATE: Comments must bereceived on or
‘before June 4, 1984.

ADDRESS: Send comments to Rosemary
Brady, Secretary, NCUA Board, 1776 G
Street, NW., Washington, D.C., 20456.

FOR FURTHER INFORMATION CONTACT:
Robert Fenner, Director, Department of
Legal Services, or Hattie Ulan, Staff
Attorney, NCUA, at the above address
_ or Telephone: (202).357-1030.
SUPPLEMENTARY INFORMATION:

-

1. Background

- The Act sets forth statutory
requirements for the bonding of credit
union employees and appointed and
elected officials. (See Sections 112,

_113(2) and 120(h) of the Act, 12 U.S.C.
17614, 1761b(2) and 1766(h).) The NCUA
Board is directed to promulgate
regulations setting forth both thé amount
and character of bond requirements for
employees and officials. The Act
requires a bond for faithful performance
coverage of the financial officer of the
credit union. The NUCA Board is also

_granted the following powers concerning
bonding:

To approve bond forms;

To set minimum requirements for
bond coverage;

Torequiresnch:other surety coverage
as the Board may determine to be
reasonably-appropriate;

Toapprove-a blanket bond in lieu of

_ individual:bonds;-and

To approve bond coverage in excess
of minimum surety coverage.

In addition, NCUA's general
rulemaking authority provides a
statutory basis for both the bonding
requirements of § 701.20 and the
insurance coverage requirements related
_t&losses caused by persons outside the
credit union {see, Sections 120(a) and
280(a)(11) of the Act, 12 U.S.C. 1766(a),
1789(a)(11)).

On June 2, 1981, the NCUA Board
published a proposed regulztion.in the
Federal Register {47 FR 29482)
simplifying the current regulation.and
establishing new minimumcoverage and
deductible requirements. A finalrule
was not promulgated. At this time, the
NCUA Board is again requesting
commentson.a new proposed.surety
bond and insurancewcoverage regulation.
This proposal s similar to theone made
in 1981. The major distinction is that this
proposal, if adopted, wouldeliminate
required faithful performance coverage
for all officials and employees, except
for the Tinancial officer.

2. Present Regulation:and Proposed
Changes Thereto

The following lettered paragraphs first
describethe current regulafion and then
describe and ana'lyze ‘the proposed
change.

a. Scope section. New 701:20(a}—The
present regulation does ot contain a
scope section. It is being added by this
proposal to clearly describe what is
covered by the regulation. The
regulation only addresses surety bond

.- coverage for losses caused by credit

union employees and officials and
general insurance coverage forlosses
caused by persons outside ofthe credit
union (e.g., protectionTorlosses«due to
theft, holdup or vandalism}. This
regulation does not address account
insurance coverage by the National
Credit Union Share Insurance Fund.
Account insurance coverageis
addressed in Part 745 of NCUA's
regulations, 12 CFR Part 745. Nor does
the regulation address insurance
coverage for losses due tofire or
disturbances of nature {e.g., for losses
due to hurricgne or earthquake). This is
not to say that the NCUA Board

believes that fire and disasterinsurance

are not appropriate for FCUs. Rather,
NCUA has chosen not to setspecific
requirements for such insurance through
regulation. Such insurance is obtainedin
the normal course of business. The
decision as to the precisematureand
amount of coverage isleftdo the
business judgment.of each FCU.

b. Review of coverage. Present
701.20(a}—Requires the board of
directors to conduct-a semiannual
review of all insurance coverages,
including surety coverage.

Proposed Change—New 701.20{b}—
The proposal requires that the board of
directors conduct an annual rather than
a semiannual review. It is incumbent
upon each board of directors to carefully
review coverages, deductibles and costs
when designing a surety and insurance
program that both meets the minimum
requirements of NCUA's regulation and

most efficiently dealswith the risks-«of
operating thecredit union. Crificzl 4o
any decision on surety coverageisithe
need t2 ensure that the credit union’s
solvency is not irpdired by amon-
covered loss. Safety and sounrdness
considerztions would dictate th=t ®ach
credit union’s board af directars perform
at least an annual review of surety and
insurance toversge. Rapid growthina
given credit union or other
circumstencsmg Qictzte amare
frequent rexienv

c. Faithk/] Toveroge.
Presert 71 "J’h]—Beqmes:thataJ
surety bomids provide faithind
performz=—re of dety coverage forany
officer o errployee while perforring
any of thedves of the treasurer. The
bond fcrms approved mmder the current
reguls fonextend roverage for faithfuol
perforrmance doall creditnnion
emplzyeess and olficials, exchding
directors actingas directors. The
approved bond formsalso provide
coverage forthefrand orutishonesty of
all employeesandofficials.

Proposed Change—New 701.22{c}—
Pursuant to Section112 of the Act,.only
the board-elected financial -officeris
required togiveabond condifioned
upon thef=ith¥ul performance of Kis/her
trust. (The Actwas:amended:in 2198210
require this’hond of the financial officer
rather than the treasurer.) Thus, the
regulation and:approved foros, in )
requiring ¢the coverage for2ll employees
and -officials, exgeed the mininmm
requirement of the Act. Also, this
coverage, as compared 40 frandand
dishonesty coverage, imposes a-strict
standard of care that«courtdecisions
have interpreted toinc!ude coverage for
the bonded officer’s negligence. It has
been suggested toNCUA that this
coverage is becoming prohibitively
expensive, that thereguirement for this
coverage is keepingipotential
underwriters out of the marketplace for
credit union bonds, and that the
coverage is inconsistent with the bond
standards that exist in financial
institutions generally. Accordingly, as a
means of obtaining commentonthese
issues, the Board has proposed 1o
eliminate the faithful performance
coverage requirement for-officials.and
employees other than the financial
officer. Of course, the requirement for
coverage of thefinancial officer:cannot
be eliminated by regulation inasmuch as
it is imposed by the Act. In'this
connection, the proposed regulations
defines financial officer as the official of
the credit union responsible for
performing the duties of the financial
officer as prescribed in Article VIIL,
Section 5 of the Federal Credit Union
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Bylaws. If a final change is adopted, the
approved bond form will be revised in
conjunction with the final regulation. It
i noted both that the NCUA Board
would retain the authority to require
more than the minimum coverage in
individual cases.(see section 120(h) of
the Act) and that each FCU board would
retain the ability to obtain faithful
performance coverge for other officials
and employees.

- d. Fraud and dishonesty. New
701.20{c)—Section 113(2) of the Act
requires that any FCU officer or
employee handling funds give a bond in
compliance with regulations of the
Board. Section 120(h) of the Act requires
that every person appointed or elected
by an FCU to a position requiring the
receipt, payment or custody of the FCU'’s
money or personal property give bond
with reference to loss by reason of fraud
or dishonesty on a form approved by the
Board. The current regulation does not
* contain a fraud or dishonesty

requirement, but such coverage is

provided for in the bond forms approved
in the regulation. The Proposal contains

a requirement for all employees,

committee members and directors to

glve bond covering their fraud or

dishonesty. This change will simply
make the regulations and approved
bond language consistent with each

other. .

e. Bond forms. Present 701.20(c)—
Section 120{h) of the Act directs that the
NCUA Board approve bond forms prior
to their use by FCUs. Section 701.20(c)
implements this requirement. This
section provides that only NCUA Board-
approved bond forms may be used_and
establishes Standard Form 23 as the
piinimum acceptable coverage. It also
provides approval for other types of
blanket bond forms.

Proposed Change—New 701.20{c)—

. While the language of this section is
simplified, the content remains basically
unchanged. In addition to Credit Union
Blanket Bond Form No. 23, Credit Union
Blanket Bond Forms 576, 577, 578, 579,
580 and 581 are approved in the current
regulation. Each approved bond
provides both the surety and insurance
coverages required by the Act and
NCUA'’s regulations. Bond Form 581 is
by far the most common bond form in
use today. The NCUA Board believes
that bond forms 576, 577, 578, 579 and
580 may not be in use at all. For that
réason the NCUA Board proposes that
the approval of Forms 576, 577, 578, 579,
and 580 be revoked in the final
regulation, Specific comments are
requested on the proposed revocation of
these bond forms. If the forms are in use,
their approval will not be revoked. Bond

-

Forms 23 and 581 and any other forms
approved in the final regulation will be

.Tevised prior to the effective date of any

final regulation to reflect any change in
who must be bonded for faithful
performance.

f. Certificate of authority. Present |
701.20{d}—Requires that Federal credit
unions obtain bond coverage from
companies which hold a cerificate of
authority from the Secretary of the
Treasury. -

Proposed Change—Deletion—This
section is proposed to be deleted
because it duplicates the language in
Section 120(h) of the Act. It should be
borne in mind that the requirement itself
remains in force.

8. Cash fund and cash in transit.
Present 701.20(e}—Requires that
caverage be increased to the greater of
the FCU’s daily cash fund or cash in
transit when either exceeds minimum
requirements. The increased coverage
must be obtained within thirty days
after discovery of the need for the
increase.

Proposed Change—New 701.20(e}—
While the language of this section is
simplified, the content remains
unchanged. This section remains
necessary so that an FCU will be .
insured for its entire potential loss of
cash should one of the insuring clauses
of the bond be invoked (less any
applicable deductible). If an FCU is
robbed the bond will cover the entire
potential loss under this section of the
regulation. - .

h. Minimum coverage. Presen
701.20(f)}—Establishes a schedule of
minimum surety and insurance
coverages for FCUs according to asset
size and fixes responsibility with the
board of directors of each FCU to ensure
adequate coverage.

Proposed Change—New 701.20{d}—
The schedule of minimum coverages is
simplified. While the schedule would -~
appear fo increase the minimum
required coverage for credit unions with
less than $50,000 in assets, this is not
expected to have any practical impact
inasmuch as it is NCUA’s understanding
that the actual bonds on these credit
unions are routinely written in amounts

. equalling or well in excess of their

assets. Comment is of course welcome
on this point. The minimum coverage for
FCUs with between $50,000 and
$1,000,000 in assets is decreased. Credit
unions with more than $50,000,000 in
assets have a slight decrease in required
bond coverage. The ceiling of $5,000,000
on minimum coverage requirements has
been retained. The following tables
show the minimum coverages from the
current regulation and the proposal:

CURRENT REGULATION
Mintmum
Assels coverase
$0 to 5,000 $1,000
$5,001 t0 $10,000 ceosmmcsrecsscrsssoscsssonsuessssssssee sasnass 2,000
$10,001 to $20,000 4,000
$20,001 to $30,000 £.000
$30,001 to §40,000 8,000
$40,001 to 850,000 10,040
$50,601 to $75,000 15,000
$75,001 10 $100,000 coveeesssmemsosmirmssmssssssssrisins 20,000
$100.001 to $150,000 30,000
$150,001 to $200,000 40,000
$200,001 to $300,000 £0,000
$300,001 to $400,000 €0,000
$400,001 0 $500,000 ccsmssssmsrcssinosmssessssssssssssssssss 70,000
$500,001 to $750,000 085000
$750,001 to $1,000,000 100,000
$1,000,001 to $50,000,000 ..ccmmsscssssssesssssssssisssasss 100,600
$50,000,001 10 $150,000,000 scsmeemssusssmsssssimsins| 12,500,000
Over $150,000,000 £,000,009

1Plus $50,000 for each milon or fraction thoreo! of
assets over $1,000,000.

2ps $25,000 for oach milen or fraction thoteof of
assats over $50,000,000.

PropPOSAL

Assets *  Minimum bond

$0 o $10,000 [ go equal to tho credit

unlon’s assota,

$10,000 for each $100,000 or
fraction thoreol,

$100,000 plus $50,000 for
each mifion or froction
thereo! over $1,000,000.

$2,550,000 plus $10,000 for
oach milon or fraction
thareot over $50,000,000.

$5,000,000

$10,001 to $1,000,000...cu....

$1,000,001 to $50,000,000......

$50,000,001 to
$295,000,000.

Over $295,000,000 cccmmmmsennes

A credit union may choose to have
more than the minimum surety and
insurance coverage if deemed
appropriate by its board of directors.
Section 120(h) of the Act requires the
NCUA Board to set reasonable
standards for bond coverage. The .
NCUA Board believes that the proposed
changes in minimum coverage will give_
each board of directors more flexibility
while at the same tims maintaining the
requirement in the Act for reasonable
standards. Beyond these minimum
standards, it is the board of directors'
duty to ensure that areas of risk or loos
exposure under each surety or insuring
clause are covered in an amount
necessary to protect the credit union,

i. NCUA Board approval for reduced
coverage. Present 701.20(g)—Establishes
that the schedule provided in Section
701.20(f) is the minimum coverage for ull
surety bonds for Federal credit unions
and requires that reduced coverage have
the prior approval of the NCUA Board.

Proposed Change—New 701.20(g)—
The language of this section of the
present regulation is redundant with the
Act and other sections of the regulation,
‘Therefore, most of the verbiage has been
deleted in the proposal, The information
concerning mandatory advanced
approval for credit unions seeking a
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reduction in minimum coverage is ProposaL—OPTION B—Conlinued Dated: March22, 1931.
retained in the:proposal. — Rosemary Brady,

j. Deductibles. Present 701.20(h}— v asscts Yol Secretary of the Bazrd. -
Establishes a.schedule of permissible tios .
deductibles far required coverages, 25,000,001 1o 50,000,002 ssocze, PART 701—{AMENDED]
prohibits deductibles for dishonesty and TIDO5 toSIB0LI0EDD szzon, . N

- Tack of faithul performanceznd | Bl ammn Itisproposedihat §701200f the

requires thatincreased deductibles have
the priorapproval of the NCUA Board.
Proposed Change—New 701.20(h)}—
Two alternative new deductible
schedules are set outin thissection. The
. first appeared in the 1981 propaesal. The
second was informally suggested to
NCUA by an underwriter-of credit union
" surety bonds. Comments and
preferences on these two options are
requested. Both options represent
substantial changes from the current
regulation. First, the maximum.amount
of deductible has been increased, and
second, the deductible has beenade
permissible for any bond coverage, .
including loss due to lack of faithful
performance and fraud or dishonesty.
Both options allow an FCU's board of
directors more flexibility in making
rational economic decisions on coverage
versus tisk. At the same time the
proposals do not allow the deductible to
become so large as to endanger an
FCU's safety and solvency. Itis hoped
that these changes will aid in prevenfing
_ the steady escalation of premium-costs.
The following tables show the
deductibles allowed under the present
regulation and the two options set out in
the proposal:

CURRENT REGULATION
Assets Maxmum deducttle
S0 10 $100,000 e ceeereeranenc} No daductible alowed.
$100,001 to $250,000 e} S500.
. $250,001 to $5000,00 cueeeereseenrnn $750.
$500,601 to $7E0.000 ceeeeeenmennef $1,000.
£750,001 1o $1,000.000 ... $1,500.
$1,000,001 to $2,000,000........| $2,000.
$2,000,001 to $3,000,0600 .........] $3,000. -
$3,000,801 10 $5,030,000 ...t $4,000.
Ox_rer $5,000,000. e $5,000.
PROPOSAL—OPTION A
Assets Madmum decuctbles
$0 10 $100,000 cmeceescemsssrceennnnn] NO deductiblo allowed.
$100,001 to $250,000 ceveeeseet $1,000.
$250,001 to $1,000,000 ...} $2,000.
Over $1,000,000. -$2,000 plus 171000 of total
assels up 1o 8 maxmum
deductible of $200,000.

PROPOSAL—OPTION B
Maximum
Assets &
tles

Less than $500,000. $1,000.
$500,000 to $5,000,000. $§5,000.

* 85,000,001 to $10,000,000 $10,000.
$10,000,001 to $25,000,000 $15,000.

The proposed regulation retains the
provision of the present rulethat no
deductible may exceed ten percent of an
FCU's Regular Reserve unless a
Contingency Reserve for the amount of
the deductible is.set aside. While a
credit union with little or no reserves
may be well operated and solvent, there
may not be-enough capital‘to write off
the deductible portion of the loss and
the uncovered loss would‘impair the
soundness of a credit union.

3. Federally Insured State Chartered
Credit Unions

Part 741 of NCUA's regulations
requires, as a condition of account
insurance coverage by the National
Credit Union Share Insurance Fund
{NCUSIF), that a credit union possess the
minimum bond coverage stated in
Section 701.20, Thus, the proposed
changes to Section 701.20 would affect
state chartered credit unions whose
accounts are insured by NCUSIF. The
Board welcomes comments from those
credit unions and their state supervisory
authorities on the advisability of the
proposed changes.

Regulatory Procedures

The NCUA Board has determined and
certifies that the proposed regulation, if
adopted, will not have a significant
economic impact on a substantial )
number of small credit unions because
the proposed regulation reduces
restrictions, lowers minimum coverage
requirements and increases
management flexibility. Therefore, a
regulatory flexibility analysis is not
required. Since the proposed Tule would
relieve burdens and delays would cause
unnecessary harm, the NCUA Board
also finds that full and separate
consideration of all of the requirements
of the Financial Regulation
Simplification Act is impractical. Most
of these policies, however, have been
considered by the NCUA Board as set
forth in the above discussion.

List of Subjects in 12 CFR Part 701

Credit unions, Surety bonds.

Authority: 12 U.S.C. 1761a; 12 U.S.C. 1761b;
12 U.5.C. 1766 (a) & (h); 12 U.S.C. 1789(a)(11).

NCUA Rules and Regrl=tions berevised
to read as follaws: -
§701.20 SuretyBond and Insurance
Coverage for Federal CraditiUnlons.

(a) Scope. This Part provides the
requirements for surety bonds for credit
union employees and officials and for
general insurance coverage for losses
caused by persons outside of the credit
union (protection for losses due to theft,
holdup, vandalism, etc.).

(b} Review of coverage. The board of
directors of each Federal creditunion
shall, at least annually, carefully review
the bond and insurance coveragein
force in order to ascertain its adequacy
in relation to risk exposure and to the
minimum requirements fixed from time
to time by the Board.

(c) Minimum Coverage; Approved
Forms. Every Federal credit-union will
maintain bond and insurance coverage
with a company approved by the NCUA
Board. Credit Union Blanket Bond
Standard Form No. 23 of the Surety
Association of America (revised to May,
1950) plus new Faithful Performance
Rider (faithful performance coverage for
the individual charged with the
responsibilities of the financial officer
set forth in Article VIII, Section 5 of the
Federal Credit Union Bylaws) is
considered the minimum coverage
required and is approved. Credit Union
Blanket Bond Form 581 (with new
faithful performance rider) is also
approved. Any other form must receive
the prior written approval of the NCUA
Board. All surety bonds must provide
faithful performance of duty coverage
for the financial officer elected by the
board of directors. Surety bonds must
provide coverage for the fraud and
dishonesty of all employees, directors,
officers, and supervisary and credit
committee members.

d) Minimum Coverage Amounts. The
minimum amount of bond coverage
required will be computed based on the
credit union’s totzl zzsets. The Iflowing
table lists the mintmum requirements:

Asse's Mrimum-tond
$0 to $10,039. Coveraga equal to the credit
) urion’s assels.
$10,001 to $1,000.0629 ... 510,000 for sach $1C0,0C0 e
fracton therecl. -

$1,6C0,001 to $50,000,000..1 $100000 plus $50.0C0 fer
each milion or fracten
~ thereof over $1,0C0,CC0.
$50.000091 to $2,550.0¢0 plus S$10,000 fer
$255,000,000. each milion or fracticn
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. Assels inimum bond

Over $295,000,000......orvene .} $6,000,000.

It is the duty of the board of directors of
cach Federal credit union to provide
adequate protection to meet its unique
tircumstances by obtaining, when
necessary, bond and insurance coverage
in excess of the above minimums.

(e) Increased Coverage, Cash On
Hand Or In Transit. When either of the
following amounts exceed a Federal
credit union’s minimum coverage limits
as specified in paragraph (d) of this

regulation, the minimum coverage limits

for that Federal credit union will be
increased to be equal to the greater of
the following amounts within thirty days
of the discovery of the need for such
increase: .

(1) The aggregate amount of the daily
cash fund (change fund plus maximum
anticipated daily receipts) and food
stamps (if any), on the Federal credit
union’s premises, or

{2) The aggregate amount of the
Federal credit union’s money, currency,
coin, banknotes, Fedcral Reserve notes
and food stamps (if any) placed in
transit in any one individual shipment.

(f) Increased Cash Coverage;
Exception. Subsection (e)
notwithstanding, no increase in
coverage will be required where a
Federal credit union temporarily
increased its cash fund because of an
extraordinary event which reasonably
cannot be expected to recur.

. (8) Reduced Coverage; NCUA
Approval. Any proposal for reduced
coverage must be approved in writing
by the NCUA Board at least 20 days in
advance of the proposed effective date
of the reduction.

(h) Deductibles. (1) The maximum
amount of deductibles allowed are
based on the credit union’s total assets.
The following table sets out the
maximum deductibles:

OPTION A
Acsets Maximum deductibles
$0 10 $100,000 euucccremsnseorerarens No deductibles allowed.
$100,001 to $250,000........... $1,000.

$250,001 to $1,000,000....... $2,000.

Oyer $1,000,001 o.uvvrenneronned $2,000 plus 1/1000 of total
assets up to a maximum do-
ductible of $200,000.

OpTION B
- Maximum
Assets deducti-
. . bles

Lass than $500,000, $1,000

$500,000 (0 5,000,000 .ccc00musmmmrssesserssssssssmssesonsossss] 5,000

$5,000,001 to $10,000,000, 10,000

$10,000,001 to $25,000,060 15,000

$25,000,001 to $50,000,000. 20,600

ADDRESS: Comments should be

OpTion B—Continued
Maximum
Assets deducti-
bles
$50,000,001 10 $100,000,000 ...coommmamarsenssersssssassssssns 25,000
Over $100,000,000 100,000

(2) A deductible may be applied
separately to one or more insuring
clauses in a blanket bond. Deductibles
in excess of those shown in this section
must have the written approval of the
NCUA Board at least 20 days prior to
the effective date of such deductibles.

{3) No deductible will exceed ten
percent of a Federal credit union’s
Regular Reserve unless the credit union
creates a segregated Contingency
Reserve for the amount of the
deductible. Valuation allowance
accounts, e.g., allowance for loan losses,
may not be considered part of the
Regular Reserve when determining the
maximum deductible.

(i) Additional Coverage. The NCUA
Board may require additional coverage
for any Federal credit union when, in the
opinion of the Board, current coverage is
insufficient. The board of directors of
the Federal tredit union must obtain
additional coverage within 30 days after
the date of written notice from the
NCUA Board.

{FR Doc. 84~8632 Filed 3-30-84; 8:45 am}
?lm}lG CODE 7535-01-M

woe—
—

SMALL BUSINESS ADMINISTRATION
13 CFR Part 121 ‘

Small Buslness Size Standards

AGENCY: Small Business Administration.
ACTION: Proposed rule.

SUMMARY: In conjunction with an SBA
notice of policy published concurrently
in the Federal Register which authorizes
deposits in small minority owned and
controlled financial institutions (as
defined in that notice as specific
commercial banks and savings and loan
associations) to qualify as subcontracts
for purposes of meeting subcontracting
goals and credits, this size standard is
needed to establish what constitutes a
small financial institution. This -
regulation would establish, upon
publication in final form in the Federal
Register, a size standard applicable to
financial institutions. SBA has
determined that a financial institution
with assets of not more than $100
million will be considered small.

DATE: Comments will be received until -
June 1, 1984,

addressed to Andrew A. Canellas,
Director, Size Standards Staff, U.S.
Small Business Administration, 1441 L
Street, NW., Washington, D.C. 20416,

FOR FURTHER INFORMATION CONTACT:
Andrew A. Canellas; {202) 653-8373.

SUPPLEMENTARY INFORMATION: SBA has
set forth a notice of policy with respect
to the interpretation of sections 8(d) and
15(g) of the Small Business Act, 15
U.S.C. 637(d) and 644(g). This policy
broadens the definition of the term
“subcontract” for purposes of these
sections. It permits contracts for
provision of specified services by small
minority owned and controlled finaneial
institutions to qualify as subcontracts
for purposes of meeting subcontracting
goals and credits. Consequently, a size
starrdard is needed for financial
institutions to establish which minority
financial institutions are to be
considered small for purposes of that
notice.

Several minority banks have indicatod
to SBA that permitting contracts for
financial services, including deposits, by
prime contractors with minority
financial institutions to meet
subcontracting goals and credits is
urgently needed to sustain the minority
banking community. Furthermore, in
SBA’s opinion such a position will result
in enhanced availability of capital to
small and minority owned businesses
since the financial institutions providing
such services will be better able to
service these businesses. This is the
case because of the “pags-through
effect” that additional deposits in
minority financial institutions would
have on minority businesses, The pnge«
through effect presumes that more
money deposited in minoxity financial
institutions would make more loans
available at more favorable terms to
minority bsuinesses and individuals
because such businesses and
individuals are likely to,be located in
the vicinity of minority financial
institutions. This would result in aiding
the development of minority businesses,
which is also urgently needed. Such a
position by SBA is consistent with the
letter and intent of section 7(j)(8) of the
Small Business Act.

Rationale for the Rule

SBA has determined that a size
standard for financial institutions
should be based upon the assets of the
financial institution since this is a
commonly accepted measure of bank
size. In a study of bank size and
financial performance by Kolari and
Fraser done for SBA entitled “Size and
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Financial Performance in Banking,” the
authors note the “inherently arbitrary
dichotomy between small and large
banks.” While this may be so, there is a
rought consensus among persons who
write about banking and size o -
distinctions. SBA reviewed several
opinions regarding the size of a small
bank. These opinions come from various
articles which generally examine banks'
performance, industry structure, and
competition.

These opinions indicate that the range
of $25-$100 million in assets constitutes
a small bank, Within this range, data
compiled by the Federal Deposit

.. Insurance Corporation permit

examination of three size classes: $25,
$50, and $100 million. As indicated in
Table 1 below, about 85 percent of all
banks have assets of less than $100
million, and the average bank size is

- $149 million in assets. |

Data on minority-owned bank sizes
have been provided to SBA by the
Federal Reserve System. Table 3 below
has been constructed from these data.
The differences in assets between all
banks, Table 2 below, can thus be
. compared to Table 3 for minority-owned
banks. As expected, minority banks
_- generally have less assets, and control
of assets is more dispersed among a
greater number of these banks. Average
size is $43 million in assets compared to
. $149 million for all banks.

After inspection of this data, various
size standards for a small bank were
considered by SBA’s Size Standards
Staff. Clearly a size standard of $25
million in assets would be too small, as
it encompasses only 4 percent of all -
bank assets and 16 percent of minority
bank assets. At the other extreme, a size
* standard of $300 million in assets is so
large that most states have only a few
banks in this size category. In addition,
there are only-two minority-owned
- banks with $300 million in assets.

The two other size standard
candidates are $50 and $100 million,

. both within the range suggested above
in the cited articles. On average, a bank
with $50 million in assets would do
business from a head office and one
branch; at $100 million in assets, a
second or third branch might be added,
although this varies considerably. The

$100 million bank is also more likely to
be capable of handling electronic funds
transfers, a faster paperless way of
handling money.

Banks of $50 million or less in assets
have 9 percent of all assets; for $100
million, this increases to 17 percent and
includes 85 percent of all banks. For
minority banks, 38 percent of assets are
in banks having $50 million in assets or
less; 64 percent are in banks having $100
million in assets or less, representing 95
percent of minority-owned banks. For
minority-owned banks, a size standard
of $50 million would include 73 of 86
banks; at $160 million, 89 banks would
be included.

SBA thus proposes that a size
standard of $100 million in assets is
within the range suggested by the
available data. It falls midway between
the $149 million all bank and $43 million
mingrity bank average sizes; should be
large enough to handle electronic funds
transfer, yet excludes several of the
largest minority-owned banks. This size
standard would exclude only the largest
15 percent of all financial institutions in
the United States, which clearly are not
in need of the benefits available by
being categorized as small. This
standard would result in making the
minority banking program, for which
this rule is being proposed, available to
all but the 7 largest minority-owned
banks. For these reasons, SBA proposes
that a financial institution with assets of
not more than $100 million will be
considered small,

For purposes of Executive Order 12291
and the Regulatory Flexibility Act, SBA
hereby states that this rule if
promulgated in final form may result in
significant economic impact upon the
minority banking program which this
rule is intended to facilitate may be such
that this rule be considered a major rule.
Therefore, the following regulatory
analysis information is provided:

1. Description of Potential Benefits of
the Rule. The benefit to be derived is the
facilitation of the minority banking
program described above.

2. Description of Potential Costs of the
Rule. There are no costs associated with
this rule.

3. Description of Net Benefits of the
Rule. The rule will encourage the

TABLE 1
[Porcent of banks and assets Estrxted by asset £26 of tank)

placement of deposits by Federal
contractors in banks owned and
controlled by socially and economically
disadvantaged individuals. As such,
those banks will be benefited, and the
businesses which they serve will have
more loanable funds available to them.

4. Description of Reasons Why This
Action is Being Considered. This action
is needed to facilitate the minority
banking program described above.

5. Statement of Legal Basis for the
Proposed Rule. 15 U.S.C. 632{a}}.- .

8. Description of Entities to VWhich the
Proposed Rule Will Apply. Commercial
Banks and Savings and Loan
Associations which are 51 percent
owned by one or more socially and
economically disadvantaged
individuals; or in the case of a publicly
owned institution, at least 51 percent of
the stock of which is owned by one or
more socially and economically
disadvantaged individuals; and whose
daily business operations are controlled
by one or more such individuals.

7. Description of Reporting and
Recordkeeping Reguirements. There are
none associated with this rule.

List of Subjects in 13 CFR Part 121

Inventions and patents, Small
business.- -

PART 121—{AMENDED]

Accordingly, pursuant to section 3{a)
of the Small Business Act, 15 U.S.C.
632(a), SBA hereby proposes to amend
Part 121 of 13 CFR to add a new §121.13
as follows:

§ 121.13 Definition of small business
financial institution for purposes of
sections 8(d) and 15(g) of the Small
Business Act.

(a) For the purpose of sections 8(d)
and 15(g) of the Small Business Act, a
small financial institution is a
commercial bank or savings and loan
association the average annual assets of
which for the preceding three fiscal
years do not exceed $100 million.

(b) For purposes of this regulation, the
term assets shall include all assets
reflected on the institution’s finaneial
balance sheet for a given fiscal year.

. Less than $10- 525 sso- | s1e0- $500-
Bank size (af) S sseom | Son | o | soem | 2ooM | 4seom | dogom | S1-458 | SSB+
No. benks: 14,763 5 10 29 25 16 10 1 1 1 <3
- Assets: $2,196,621 (milions) <1 >1 3 s s 10 4 6 13 4
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TABLE 2

[Cumulative percent of banks and assets by benk sizel
Cumulative | Cumulativa
Bank siza percent of | percent of

assels banks
$25M : ‘4 44
S50M Q 69
$100M 17 85
'$300M 27 95

Avorage size (assets)=$149M,

Median size (assois)=$31M.

Sourca: "'1982 Statishcs on Banking, Federal Dapost
Insuranco Corporation, Table 165, p. 20.

. TABLE 3
"1 p of minority-owned banks.and assets by
bank size (1983)1
. Cumutative | Cumulative
Bank size percent of | percent of
assets banks

3050 16 50
SEO0M 38 76
S100M, M 64 95
S100M £ s csrosscnessemmearmssssssamsosessossns 100 100

Avarage size (assets)=$43M.

Total assets in minonty-owned banks=$4,117M.

Number of minonty-owned banks=96.

Saurco: “Minonity-Owned Banks by Distnzt, March. 31,
1883" Computer Printout, Federal. Reserva. System, Division
of Research and Slatistics, Washington, D.C.

Dated: March 22, 1984,
James C. Sanders,
Administrator, .
|FR Doc. 84-8362 Filed 3-30-84; 8:45 am]
BILLING CODE 8025-01-M

’,—*—_——___—-—h__
DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
;Dockel No. 84-NM-13-AD] -

Airworthiness Directives; Boeing
Niodel 747 Series Airplanes

AGENCY: Federal Aviation:
Administration (FA4), DOT.

ACTION: Notice of proposed rulemaking
(NPRM). '

SUMMARY: This Notice proposes a new
airworthiness directive (AD) applicable
to Boeing Model 747 series airplanes,
which would require-inspection of the
body and canted bulkhead structure for
¢racks at the nose gear wheel well
forward corners. This action is
prompted by: reports.from five operators
that twvelve crack were found on nine
airplanes. This action is necessary
because an undetected cracks may
result in sudden loss of cabin
pressurization and extensive structural
damage.

DATE: Comnients must be received on or
before May 21, 1984. .
ADDRESSES: Send comments on the
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional

Counsel, Attention: Airworthiness Rules
Docket No. 84~-NM-13-AD, 17900 Pacific
Highway South, G-68986, Seattle,
Washington 98168, -

The applicable service information
may be obtained from the Boeing
Commercial Airplane Company, P.O.
Box 3707, Seattle, Washington 98124, or
may be examined at the address shown
below.

FOR FURTHER INFORMATION CONTACT:
Mr. O. E. Schrader, Airframe Branch,
ANM-1208, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
Way South, Seattle, Washington,
telephone (206) 431-2923. Mailing
address: Seattle Aircraft Certification
Office, FAA, Northwest Mountain
Region, 17900 Pacifie: Highway South, C-
68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in'the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the ~
Administrator before taking action on
the proposed rule. The proposals
contained in this notice may be changed
in the light of comments réceived. All
comments submitted will be available,
both before and after the closing date

. for comments, in the riles docket for

examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will he filed in the rules
docket. .

Availability of NPRMS

Any person may ohtain a copy of this
Notice of Proposed Rulemaking (NPRM])
by submitting a request to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel, Attention: Afrworthiness Rules
Docket No..84-NM-13-AD, 17900 Pacific
Highway South,C-68968, Seattle,
Washington 98168,

Discussion

The Boeing Company has conducted a
structural reassessment of the Boeing
Model 747 airplane as part of their
program to develop a Supplemental
Structural Inspection Document (SSID)
for the airplane. In conducting this
assessment, Boeing used advanced
analysis techniques which were not

available during the original design and
certification of the Model 747 and used
as guidelines the requirements of
Federal Aviation Regulations {FAR)
25.571, Amendment 25-45, The
reassessment included structural details
that have a history of cracking. The
analysis has revealed that cortain of
these details should receive increased
emphasis in the maintenance program of
operators to maintain the structural
integrity of the airplane, The nose wheel
well lower forward corners are one such
detail. .

Numerous cracks up to six inches long
have been found by five operators in the
body and canted buklhead structure at
the nose gear wheel well forward corner
on nine airplanes. These cracks are
caused by a combination of cabin
pressurization loads, flight loads, and
landing loads.

Undetected, cracks in the exterlor
skin could progress forward to the next
frame and cracks in the canted bulkhesxd
could grow and result in sudden loss of
cabin pressure and extensive structural
damage.

Boeing has issued Service Bulletin
747-53-2112, Revision 3, which defines
the specific procedures to be used to
inspect for cracks in the body and
canted bulkhead structure at the nose
gear wheel well forward corners on
certain Model 747 airplanes. A
modification iz described in the service
bulletin which consists of installing skin
doublers on certain airplanes and
modifying the forward hinge fitting-ta-
body attachment on other airplanes. The
repetitive inspection requirements
would continue after modification.

Since this condition is likely to exist
or develop in other airplanes.of the
same type design, the proposed AD
would requira inspactions of the nosa
gear wheel well forward corners on -
certain Model 747 geries airplanes.

It is estimated that 94 airplanes of U.S.
operatars wauld be affected by this AD,
that it would tzle approximately 200
manhours per airplane to accomplich the
required actions, and that the average
labor cost would be $35 per manhour.
Repair parts are estimated at $2000 por
airplane. Based on these figures, the
total cost impact of the proposed AD is
estimated to be $850,000. This is a worst
case analysis, since not all aircraft
would need modification.

For these reasons the proposed rule is
not considered to be a major rule under
the criteria of Executive Order 12291, No
small entities within the meaning of the
Regulatory Flexibility Act would be
affected.
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List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 38.13) by adding the
following new airworthiness directive:

Boeing: Applies to Model 747 series airplanes
certificated in all categories listed in
Boeing Service Bulletin 747-53-2112,
Revision 3, dated November 4, 1983, or
later FAA approved revisions. To ~
prevent failure of the body skin and the
canted pressure bulkhead structure,
accomplish the following, unless already

. accomplished:

A. For airplanes that have not been
modified in accordance with Service Bulletin
747-53-2112, Revision 3, or later FAA
approved revisions;

(1) Within the next 250 landings for Group I
airplanes and 500 landings for Group I
airplanes after the effective date of this AD,
or prior to the accumulation of 4,000 landings,
whichever occurs later; and thereafter at
intervals not to exceed 1000 landings for
Group I airplanes and 2000 landings for
Group II airplanes, visually inspect the nose
gear wheel well lower forward corners
exterior and interior area for cracks in
accordance with the service bulletin.
Additionally, high frequency eddy current
(HFEC]) inspect the chord and doubler for
cracks at the two forward hinge fairing attach
bolt locations identified for.inspection in
Service Bulletin 747-53-2112, Revision 3, or
later FAA approved revisions.

{2) For Group I airplanes, if a crack is
visible only from outside the airplane and has

- not progressed into the vertical leg of the
nose wheel well forward bulkhead lower
chord and does not extend forward of the
first row of skin fasteners, repair may be
deferred for 500 landings with inspection at
-100 landing intervals. If the crack exceeds the
above limits, repair in accordance with

" Service Bulletin 747-53-2112, Revision 3, or
later FAA approved revisions, prior to next
pressurized flight.

() If cracks are found on Group II
airplanes, repair in accordance with a
method approved by the Manager, FAA,
Seattle Aircraft Certification Office prior to
further flight. |

B. For airplanes that have been modified in
accordance with Service Bulletin 747-53- -
2112, Revision 3, or later FAA approved
revisions; within the next 200 landings for
Group I airplanes and 500 landings for Group
T airplanes after the effective date of the AD
or prior to the accumulation of the threshold
landings specified in Table ], below,
whichever occurs later, inspect the nose gear
wheel well lower forward corners in
accordance with Table L Reinspect at
intervals not to exceed those specified in
Table L If cracks are found, repair in
accordance with an FAA approved procedure
prior to further flight. -

C. Alternate means of compliance with this
AD which provide an equivalent level of
safety may be used when approved by the

Manager, Sealtle Aircraft Certification Office,
FAA, Northwest Mountain Region.

D. For purposes of complying with this AD,
subject to acceptance by the assigned FAA
Maintenance Inspector, the number of
landings may be determined by dividing each
airplane's time in service by the operator’s
fleet average from takeoff to landing for the
airplane type.

E. Aircraft may be ferried to a base for
maintenance if accordance with Sections

21.197 and 21,199 of the Federal Aviation
Regulations.

F. Upon request of the operator, an FAA
Maintenance Inspector, subject to prior
approval of the Manager, Seattle Aircraft -
Cerlification Office, FAA, Northwest
‘Mountain Region, may adjust the repetitive
‘inspection intervals specified in this AD to
permit compliance at an established
inspection period of an operator, if the
request contains substantiating data to justify
the adjustment period.

TABLE |.—NOSE GEAR WHEEL WELL-LOWER FORV/ARD CORNER INSPECTION FOR CRACKS
[Applicable only for akplanes modied per Booing Sexvico Bulietn 747-53-2112, revision 3, or fatest revision.

Repeat
Arplane ard inspaction Inspecton threshold landings inerval
fandings
Growp |
wmu—en«wmmummmsa Wit 200 landings from effective cdate of 100
747-53-2112, Rev. 3: Perform an extomal visval inspec- | AD, oc 1,000 landings a'ter modification,
uonownmm-usmmnuhnwmum whichaec is latac.
comers of the nose gear whool well forwwrd bulkhead in
accordancs with Service Builetin 747-53-2112, Rav. 3.
Option iL.—intenal inspeckion: Perform an intanal visual “dmzooh.ﬂdmﬁmnﬂect‘nda:aaf 1,500
of the nose goar wheol woll Jower forwwrd |  AD, o¢ 1,000 landings aftec mx
comeor structurs in accordance with Sacvice Bulletin 747- | whichersec [s [alor.
53-2112, Rev. 3.
Group It Akplanes medifed per S/8 147-53-2!12. Rev. 3. | Wihin 500 landings from effective date of 20c0
Padorm a low frequency oddy curtent inspeztion in the inder | AD, or 6000 fardings after mcdiScation,
skin doubler at the nosa geoar whool woll kower forwwd |  whichever Es laler.
comers in with Senice Bulletn 747-53-2112,
Rev. 3.

(Secs. 313(a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 106(g) (Revised, Pub. L. 57448,
January 12, 1983); and 14 CFR 11.85)
Note.—For the reasons discussed earlier in
the preamble: the FAA has determined that
this document: (1) Involves a proposed
regulation which is not major under
Executive Order 12281; and (2} is not a
significant rule pursuant to the Department of
Transportation Regulatory Policles and
Procedures (44 FR 11034; February 26, 1979);
and it is certified under the criteria of the
Regulatory Flexibility Act that this proposed
rule, if promulgated, would not have a
significant economic impact on a substantial
number of small entities, since no small
entities operate Boeing Model 747 airplanes.
A regulatory evaluation has been prepared
and has been placed in the public docket. .
Issued in.Seattle, Washington on
March 22, 1884,
Charles R. Foster,
Director, Northwest Mountain Region.
[FR Doc. 84-8645 Filed 3-30-84: &45 am)
BILLING CODE 4910-13-8l

14 CFR Part 39
[Docket No. 84-NM-12-AD]

Alrworthiness Directives; Boeing
Model 747 Serles Alrplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed nxleniaking
(NPRM).

SUMMARY: This Notice proposes a new
airworthiness directive (AD) applicable
to Boeing Model 747 series airplanes,
which would require inspection of the
front spar pressure bulkhead chord for
cracks. This action is prompted by
reports of numberous cracks on five
airplanes. An undetected crack could -
result in loss of cabin pressurization and
extensive structural damage.

DATE: Comments must be received on or
before May 21, 1984.

ADDRESSES: Send comments on this
proposal in duplciate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel, Attention: Airworthiness Rules
Docket No. 84-NM-12-AD, 17900 Pacific
Highway South, C-689686, Seattle,
‘Washington 98168.

The applicable service information
may be obtained from the Boeing
Commercial Airplane Company, P.O.
Box 3707, Seattle, Washington 98124, or
may be examined at the address shown
below.

FOR FURTHER INFORMATION CONTACT:
Mr. O. E. Schrader, Airframe Branch,
ANM-120S, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 9010 East Marginal
‘Way South, Seattle, Washington,
telephone (206) 431-2926. Mailing -




13056

Federal Register / Vol. 48, No. 64 | Monday, April 2, 1984 / Proposed Rules

address: FAA, Northwest Mountain
Region, 17900 Pacific Highway South, C- -
68966, Seattle, Washington 98168.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons areé invited to
participate in the making of the
proposed rule by submiiting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on
the proposed rule. The proposals
contained in this notice may be changed
in the light of comments recejved. All
comments submitted will be ayailable,
both before and after the closing date
for comments, in the rules docket for
examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed-in the rules
docket. .

Availability of NPRMS

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel, Attention: Airworthiness Rules
Docket No. 8¢-NM-12-AD, 17900 Pacific
Highway South, C-68966, Seattle
Washington 98168, ’

Discussion

"The Boeing Company has conducted a
structural reassessment of the Boeing
Model 747 airplane as part of their
program to develop a Supplemental
Structural Inspection Document {SSID)
for the airplane. In conducting this
reassessment, Boeing used advanced
analysis techniques which were not
available during the original design and
certification of the Model 747 and used
ag guidelines the requirements of
Federal Aviation Regulation (FAR)
25.571, Amendment 25-45. The
réassessment included structural details
that have a history of cracking. The
analysis has revealed that certain of
these details should receive increased
emphasis in the maintenance program of
operators to maintain the structural
integrity of the airplane. The front spar.
pressure bulkhead chords are one such
detail. .

Numberous cracks ranging from 0.10
to 2.0 inches have been found on five
airplanes by two aperators in the wing
front spar pressure bulkhead lower
chord. The cracks are caused by a

combination of cabin pressurization
loads, flight lcads, and landing loads.

Cracks remaining undetected could
grow and result in sudden loss of cabin
pressurization and extensive structural
damage. . .

Boeing has issued Service Bulletin
747-53-2064, Revision 4, which defines
the specific inspection procedures to be
used to inspect for cracks in the front
spar pressure bulkhead chord on certain
Model 747 airplanes. A modification is
described in the service bulletin which
consists of installing reinforcements to
the front spar pressure bulkhead chord
and reworking the drag splice fitting. -
The repetitive inspection requirements
would continue after modification but at
an increased interval. '

Since this condition is likely to exist
or develop in other airplanes of the
same type design, the proposed AD
would require inspection and, if
necessary, repair or modification of
certain Model 747 series airplanes.

It is estimated that 102 airplanes of

.U.S. operators would be affected by this

AD, that it would take approximately
422 marhours per airplane to
accomplish the required actions, and
that the average labor cost would be $35
per manhour. Repair parts are estimated
at $3550 per airplane. Based on these
figures, the total cost impact of the AD is
estimated to be $1,868,000. For these
reasons the proposed rule isnot |
considered to be a major rule under the
criteria of Executive Order 12291. No
small entities within the meaning of the
Regulatory Flexibility Act would be
affected. :

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by adding the
following new airworthiness directive:

Boeing: Applies to Model 747 series airplanes

certificated in all categories listed in
Boeing Service Bulletin 747-53-2064,
Revision 4, dated September 23, 1983, or
later FAA approved revisions. To
prevent front spar pressure bulkhead
chord failures, accomplish the following
unlegs already accomplished:

A. For airplanes that have not been
maodified in accordance with Service Bulletin
747-53-2084, Revision 4, or latter FAA
approved revisons; within the next 1000
landings after the effective date of this AD or
prior to the accumulations of 10,000 landings,
whichever occur later, and thereafter at
intervals not to exceed 7000 landings, high
frequency eddy current (HFEC) inspect the
chord for cracks between stringers S-37 and
$-39 at the chord radius, heel, and flanges

adjacent to the fastener holes identified for
inspection in Service Bulletin 747-53-2064,
Revision 4, or later FAA approved revisions.
If cracks are found in the pressure bulkhead
chord, accomplish the repair and
modification in accordance with the service
bulletin before further flight. Repair of cracks
along the chord radius under five inches in
length or acorss a chord flange that have not
severed the chord flange may be deforred
1009 landings by stop drilling and

- reinspecting for crack progression every 200

landings using high frequency eddy current. If
crack progression is found, repair prior to
further flight.

B. For airplanes that have been modified in
accordance with Service Bulletin 74753~
2064, Revision 4, or later FAA approved
revisions; within the next 1000 landings after
the effective date of this AD or prior to the
accumulation of 10,600 landings after the
modification, whichever is later, and
thereafter at intervals not to exceed 10,000
landings, high frequency eddy current (HFEC)
inspect for cracks in the front spar prossure
bulkhead lower chord heel from stringors S-
37 to S-39 and ultrasonicly inspect for cracks
in the fuselageskin orignating at the
indicated fastener holes beneath the forward
drag splice fitting flanges in accordance with
the service bulletin. If any cracks are found,
repair in accordance with the service bulletin
before further flight.

C. Alternate means of compliance with this
AD which provide an equivalent level of
safety may be used when approved by the
Manager, Seattle Aircraft Certification Office,
FAA, Northwest Mountain Region.

D. For purposes of complying with this AD,
subject to acceptance by the assigned FAA
Maintenance Inspector, the number of
landings may be determined by dividing euch
airplane’s time in service by the operator's
fleet average from takeoff to landing for the
airplane type.

E. Aircarft may be ferried to a base for
maintenance in accordance with §§ 21,107
and 21.199 of the Federal Aviation
Regulations.

F. Upon request of the operator, an FAA
Maintenance Inspector, subject to prior
approval of the Manager, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, may adjust the repetitive
inspection intervals specified in this AD to
permit compliance at an established
inspection period of an operator, if the
request contains substantiating data to justify
the adjustment period.

(Secs. 313(a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49
U.S.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.85)
Note.—For the reasons discussed earlier in
the preamble, the FAA has determined that
this document: (1) involves a proposad
regulation which is not major under
Executive Order 12291; and (2) is not a
significant rule pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1970);
and it ig certified under the criteria of the

- Regulatory Flexibility Act that this proposed

tule, if promulgated, would not have a
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significant economic impact on a substantial
number of small entities, since no small
entities operate Model 747 airplanes. A
regulatory evaluation had been prepared and
has been placed in the public decket.

- Issued in Seatfle, Washington on March 22,
1984, _ :
Charles R. Foster, -
Director, Northwest Mountain Region.
[FR Doc. 84-8544 Filed 3-30-84; 8:45 am}
BILLING CODE 4910-13-}

14 CFR Part 39
[Docket No. 84-NM-11-AD]

Airworthiness Directives; Boeing
Elodel 747 Series Airplanes

. AGENCY: Federal Aviation"
Administration {FAA), DOT.
ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This notice proposes a new
airworthiness directive (AD) applicable
to certain Boeing Model 747 series
airplanes, which would require
inspection of the body station 1241
bulkhead splice strap and forging for ~
cracks. Numerous cracks have been
reported. An undetected crack may
result in cracking of the station 1241
bulkhead frame forging, which could
result in loss of cabiri pressure.

DATES: Comments must be received on
or before May 21, 1984.
ADDRESSES: Send comments on this
proposal in duplicate to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel, Attention; Airworthiness Rules
- Docket No. 84-NM-11-AD, 17900 Pacific
Highway South, C-86966, Seattle,
Washington 98168.

The applicable service information
may be obtained from the Boeing
Commercial Airplane Company, P.O.
Box 3707, Seattle, Washington 98124, or
may be examined at the address shown
below.

FOR FURTHER INFORMATION CONTACT:
.Mr. O. E. Schrader, Airframe Branch,
- ANM-120S, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, 8010 East Marginal
Way Soutl, Seattle, Washington,
telephone (206) 431-2923. Mailing -
address: FAA Northwest Mountain
Region, 17900 Pacific Highway South, G-
68966, Seattle, Washington, 98168.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as

they may desire. Communications
should identify the regulatory docket
number and b2 submitted in duplicate to
the address specified above. All
communications received on or before
the closing date of comments specified
above will be considerad by the
Adminristrator before taking actionen -
the proposed rule. The propssals
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the rules docket for
examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed in the rules
docket.

Availability of NPRMS

Any person may obtain a copy of this
Notice of Proposed Rulemaking {(NPRM)
by submitting a request to the Federal
Aviation Administration, Northwest
Mountain Region, Office of the Regional
Counsel, Attention: Airworthiness Rules
Docket No. 84-NM-11-AD, 17800 Pacific
Highway South, C-68966, Seattle,
Washington 98168.

Discussion

The Boeing Company has conducted a
structural reassessment of the Boeing
Model 747 airplane as part of their
program to develop a Supplemental
Structural Inspection Document (SSID)
for the airplane. In conducting this
reassessment, Boeing used advanced
analysis techniques which were not
available during the original design and
certification of the Model 747 and used
as guidelines the requirements of
Federal Aviation Regulation (FAR)
25.571, Amendment 25-45. The
measurement included structural details
that have a history of cracking. The
analysis has revealed that certain of
these details should receive increased
emphasis in the maintenance program
of operators to maintain the structural
integrity of the airplane. The body
station 1241 bulkhead splice strap is one
such detail.

Thirty-three incidents of cracking
have been reported. The cracks were
caused by cyclic loading and corrosion.

Undetected cracks in the station 1241
bulkhead frame forging could result in
sudden in-flight depressurization of the
airplane and the inability to withstand
fail-safe loads.

Boeing has issued Service Bulletin
747-53-2219, Revision 1, which®
describes the specific procedures to be
used to inspect for cracks in the body
station 1241 bulkhead splice strap on
certain Model 747 airplanes. A
modification is described in the service

bulletin which consists of replacing the
lower portion of the bulkhead splice
strap with a wider strap of different
material. Repetitive inspections are
required after modification.

Since this condition is likely to exist
or develop in other airplanes of the
same type design, the proposed AD
would require inspection and, if
necessary, repair or modification of the
body station 1241 bulkhead splice strap
on ceriain Model 747 series airplanes.

It is estimated that 142 airplanes of
U.S. operators would be affected by this
AD, that it would take approximately
800 manhidurs per airplane to
accomplish the required actions, and
that the average labor cost would be $35
per manhour. Repair parts are estimated
at S8000 per airplane. Based on these
figures, the total cost impact of the AD is
estimated to be $5,112,000. For these
reasons the proposed rule is not
considered to be a major rule under the
criteria of Executive Order 12291. No
small entities within the meaning of the
Regulatory Flexibility Act would be
affected. .

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft. -
The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by adding the
following new airworthiness directive:

Boeing: Applies to Model 747 series airplanes
certificated in all categories listed in
Boeing Service Bulletin 747-53-2219,
Revision 1, dated October 13, 1983, or
later FAA approved revisions. To
prevent failure of the body station (B.S}
1241 bulkhead splice strap, accomplish
the following: ]

A. For airplanes that have not been
modified in accordance with Service Bulletin
747-53-2219, Revision 1, or later FAA
approved revisions:

(1) Perform an eddy current inspection for
cracks in the B.S. 1241 bulkhead frame splice
strap and other structure common to the aft
hole in accordance with the Service Bulletin
instructions within the next 1000 landings
(1500 landings for 747-100SR) after the
effective date of this AD or prior to the
accumulation of 10,000 landings (13,000
{nndings for 747-100SR) whichever acours

ater.

{2) If no cracks are found at the aft large
bolt hole common to the longeron fitting
identified in the Service Bulletin, eddy
current inspect thereafter at intervals not to
exceed 7000 landings (10,500 landings for
747-100SR).

(3) If o crack is found in the bulkhead
splice strap at the aft hole, perform an eddy
current inspection for cracks in the bulkhead
frame splice strap and frame forging and
other structure common to the adjacent
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* forward hole in accordance with the Service
Bulletin instructions.

(4) If no cracks are found in the forward
hole, or if cracks are found only in the
bulkhead splice strap at the aft hole,
reinspect with an eddy current procedure the
bulkhead splice strap and frame forging for
cracks at the forward hole at intervals not to
excecd 3000 landings (4500 landings for 747~
100SR).

(5) If cracks are found at the forward hole
in the bulkhead frame forging, repair in
accordance with Service Bulletin 747-53~
2219, Revision 1, or later FAA approved
revisions, prior to next flight.

B. For airplanes that have been modified in
agcordance with Service Bulletin 747-53-
2219, Revision 1, or later FAA approved -
revisions; within the next 1000 landings (1500
landings for 747-100SR} after the effective
date of this AD or prior to the accumulation
of 10,000 landings (13,000 landings for 747~
100SR) after the modification, whichever
opcurs later, and thereafter at intervals not to
exceed 10,000 landings (15,000 landings for
747-100SR), perform the following inspections
in accordance with Service Bulletin 747-53-
2219, Revision 1, or later' FAA approved
revisions:

(1) Perform an ultrasonic inspection for
bulkhead frame forging corner cracks at
forward fastener hole.

:(2) Perform an ultrasonic inspection for
biilkhead splice strap edge crack extending
throught the aft hole.

(3) Perform a close visual inspection for
fastener hole cracks in the external splice
plate and the forward and aft internal splice
straps. -

f cracks are found, repair in accordance
with FAA approved procedure prior to
further flight.

C. Alternate means of compliance with the
AD which provide an equivalent level of
safety may be used when approved by the ~
Manager, Seattle Aircraft Certification Office,
FAA, Northwest Mountain Region.

D. For purposes of complying with this AD,
subject to acceptance by the assigned FAA.
Maintenance Inspector, the number of
lsndings may be determined by dividing each
airplane’s time in service by the operator's
fleet average from takeoff to landing for the
airplane type.

E. Aircraft may be ferried to a base for
maintenance in accordance with Section
21.197 and 21.193 of the Federal Aviation
Regulations,

F. Upon request of the operator, an FAA
Maintenance Inspertor, subject to prior
approval of the Manager, Seattle Aircraft
Certification Office, FAA, Northwest
Mountain Region, may adjust the repetitive
inspection intervals specified in this AD to
permit compliance at an established
inspection period of an operator, if the
request contains substantiating data to justify

* the adjustment peried. ‘
(Secs. 313(a), 314(a), 601 throvgh 610, and
1102 of the Federal Aviation Act of 1958 (49
U.5.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 108(g) (Revised, Pub. L. 97-449,
January 12, 1283}; and 14 CFR 11.85)

Note.—For the reasons discussed earlier in
the preamble, the FAA has determined that
this document involves a proposed regulation

which: (1) Is not major under Executive Order
12291; and (2) is not a significant rule
pursuant to the Department of Transportation
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979); an it is certified
under the criteria of the Regulatory Flexibility
Act that this proposed rule, if promulgated,
would not have a significant economic impact
on a substantial number of small entities,
since no small entities operate Beeing Model
747 airplanes. A regulatory evaluation has
been'prepared and has been placed in the
public docket.

Issued in Seattle, Washington on March 22,

.1884.

Charles R. Foster,
Director, Northwest Mountain Region.

{FR Doc. 828646 Filed 3-30-84; 5:45 am}
BILLING CODE 4910-13-M

14 CFR l{art 39
[Docket No. 84-3M-20-AD]

Airworthiness Directives; Lockheed-
California Company Model L~1011-385
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SuMMARY: This notice proposes a new
airworthiness directive (AD) that would
require modification of the “C”
hydraulic system in Lockheed Model 1L~
1011-385 series airplanes to minimize
the probability of loss of three hydraulic
systems during takeoff. This action is
prompted by a recent incident wherein
three of the four hydraulic systems in
one airplane were lost when multiple
main landing gear tire failures were
experienced during the takeoff run. The
loss of three hydraulic systems would
significantly reduce the capability of the
flight control system. )

DATE: Comments must be received no
later than May 21, 1984,

ADDRESSES: The applicable service
information may be obtained from:
Lockheed-California Company, P.O. Box
551, Burbank, California 91520,
Attention: Commercial Support
Contracts, Dept. 63~11, U~33, B-1. This
information also may be examined at
the FAA, Northwest Mountain Region,
17900 Pacific Highway South, Seattle,
Washington, or 4344 Donald Douglas
Drive, Long Beach, California.

FOR FURTHER INFORMATION CONTACT:
Mr. Franklin Tiangsing, Aerospace
Engineer, Systems & Equipment Branch,
ANM-130L, FAA, Northwest Mountain
Region, Los Angeles Aircraft
Certification Office, 4344 Donald
Douglas Drive, Long Beach, California
90808, telephone (213) 548-2831.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or argumants ag
they, may desire. Communications
should identify the regulatory docket
number and be submitied in duplicate to
the address specified under the caption
“Availability of NPRMS.” All
communications received on or before
the closing date for comments specified
above will be considered by the
Administrator before taking action on .
the proposed rule. The proposals
contained in this notice may be chungod
in the light of comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons. A
report summarizing each FAA-public
contact concerned with the substance of
this proposal will be filed in the Rules
Docket.

Availability of NPRMS

Any person may obtain a copy of this
notice of Proposed Rulemaking (NPRM)
by submitting a request to the FAA,
Northwest Mountain Region, Office of
the Regional Counsel, Attention:
Airworthiness Rules Docket No. 84-NM~
20-AD, 17900 Pacific Highway South, C~
68966, Seattle, Washington 98168,

Discussion !

One incident has been reported whero
an L-1011 had two main landing gear
tires fail due to foreign object damage as
the airplane approached Vy speed during
the takeoff run. Fragments of the failed
tires ruptured the “A” and “B" system
hydraulic lines and the truck leveler and
downlock lines of the *C" system. The
takeoff was successfully aborted,
although the “B” and “C" system
hydraulic brake accumulators were

" depleted during the stop. Additionally,
the "C” system steering was lost shortly
after the aircraft had taxied off the
runway.

Therefore, in consideration of the
hazardous consequence of multiple
hydraulic system failures, the proposed
AD is considered to be necessary.

Cost Estimate

The estimated costs associated with
this proposed AD are as follows: 70
domestic airplanes would be affected
requiring epproximately 37.6 manhours
per airplane to accomplish the required
actions at an average labor cost of $35
per manhour. The kit costs are
approximately $3,542 per airplane.
Based on these figures, the total cost
impact of this AD on the U.S. fleet is
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estimated to be $340,060. For these
reasons, the proposed rule is not

. considered to be a major rule under the
criteria of Executive Order 12291, Few, if
any, small entities within the meaning of
the Regulatory Flexibility Act would be
affected.

List of Subjects in 14 CFR Part 39
Aviation safety, Aircraft.
- The Proposed Amendment

Accordingly, the Federal Aviation
Administration proposes to amend
§ 30:13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) by adding the
following new airworthiness directive:

" Lockheed-California Company: Applies to
Lockheed Model L-1011-385 series
airplanes, certificated in all categories.
Compliance required as indicated, unless
previously accomplished.

To prevent the loss of flight control

capability due to loss of hydraulic fluid

through the landing gear truck leveler, the
downlock supply, or “C” system return line
failures, accomplish the following:

A. Within 180 calendar days after the
effective date of this AD, modify the “C"
hydraulic system by installing a hydraulic
fuse and associated hydraulic tubing and
replace aluminum return lines with steel lines
in accordance with Lockheed 1~1011 Service
Bulletins No. 093-29-065, Revision 4, dated
August 9, 1983, and 093-28-085, dated
December 8, 1983, or later revisions approved
by the Manager, Los Angeles Aircraft
Certification Office, FAA, Northwest
Mountain Region.

B. Aljernate means of compliance which
provide an equivalent level of safety may be
used wher approved by the Manager, Los
" Angeles Aircraft Certification Office, FAA,
Northwest Mountain Region.

C. Special flight permits may be 1ssued in
accordance with FAR 21,197 and 21.199 to
" operate airplanes to a base in order to
comply with the requirements of this AD.

All persons affected by this proposal who
have not already received these documents
from the manufacturer may obtain copies
. upon request to the Lockheed-California
Company, P.O. Box 551, Burbank, California
§1520, Attention: Commercial Support
Contracts, Dept. 63-11, U-33, B-1. These
documents also may be examined at the
FAA, Northwest Mountain Region, 17900
Pacific Highway South, Seattle, Washington,
- or 4344 Donald Doug]as Drive, Long Beach,

X

~ California.

- (Secs. 313{a), 314(a), 601 through 610, and
1102 of the Federal Aviation Act of 1958 (49

- U.S.C. 1354(a), 1421 through 1430, and 1502);
49 U.S.C. 106(g) (Revised, Pub. L. 97-449,
January 12, 1983); and 14 CFR 11.85) ‘

Nofe.—For the reasons discussed earlier in

the preamble, the FAA has determined that
this document: {1) Involves a proposed

regulation which is not major under
Executive Order 12291; and (2} is nota
significant rule pursuant to the Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1679);
and it is certified under the criteria of the
Regulatory Flexibility Act that this proposed
rule, if promulgated, will not have a
significant economic impact on a substantial
number of small entities because fetw, if any,
Model L-1011 airplanes are operated by
small enut:‘es A copy of a draft regulatory
evaluation prepared for this action is
contained in the regulatory docket. A copy
may be obtained by contacting the person
identified under the caption “FOR FURTHER
INFORMATION CONTACT."”

Issued in Seattle, Washington on March 22
1984,

Charles R. Foster,

Director Northwest Mountain Region.
[FR Dec. 84-8647 Filed 3-30-84; 845 am)

BILLING CODE (910-13-}

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 50
[AD-FRL~2556-3]
Proposed Revislons to the Nationa!l

Ambient Alr Quality Standards for
Particulate Matter

AGENCY: Environmental Protection
Agency.

ACTION: Public hearing announcement.

SUMMARY: On March 20, 1984, EPA
proposed revisions to the national
ambient air quality standards for
particulate matter (49 FR 10408). In
accordance with Section 307(d)(5) of the
Clean Air Act, today's notice is to
announce a public hearing to be held in

. Washington, D.C. for the purpose of

receiving public comment on the
proposed revisions to the standards and
on related notices that set out proposed
revisions to EPA's regulalions
concerning ambient air monitoring
reference and eqmvalent methods (49
FR 10454) and ambient air quality
surveillance (49 FR 10435).

DATE: The hearing will be on April 30,
1984 beginning at 9:30 a.m.

ADDRESS: The hearing will be held at the
Envirorimental Protection Agency, 401 M
Street, S.W., Room 3908, Washington,
D.C.

FOR FURTHER INFORMATION CONTACT:
Mr. John H. Haines, Strategies and Air
Standards Division, Oifice of Air

Quality Planning and Standards, U.S.
Environmental Protection Agency, Mail
Drop 12, Research Triangle Park, N.C.
27711. Telephone (919) 541-5531 (FIS:
629-5531).

SUPPLEMENTARY INFORMATION:
Individuals planning to make oral
presentations at the hearing should
notify John H. Haines, at the above
address, at least seven days prior to the
date of the hearing. Oral presentations
will be limited to 15 minutes each. Any
member of the public may file a written
statement before, during or within 39

« days after the hearing. Written
statements (duplicate copies preferred)
should be addressed to: Central Docket
Section (LE-131), Environmental
Protection Agency, Atin: Docket No. A~
82-37, 401 M Street, S.W., Washington,
D.C. 20460.

A verbatim transcript of the hearing
and written statements will be available
for copying during normal working hours
at the Central Docket Section,
Environmental Protection Agency, West
Tower Lobby, Gallery I, 401 M Street,
S.W., Washington, D.C.

List of Subjects in 40 CFR Part 50

Air pollution control, Carbon
monoxide, Ozone, Sulfur oxides,
Particulate matter, Nitrogen dioxide,
Lead.

Dated: March 26, 1984.

Joseph A. Cannon,

Assistant Administrator for Airand
Radiation.

[FR Doc. 848620 Filad 3-30-84; &43 am]

BILLING CODE 8580-50-M .

40 CFR Part 60
[AH-FRL 2551~1]

Standards of Performance for New
Stationary Sources; Fossi!—Fuel-F‘red
Steam Generators

Correction

In FR Doc. 84-7877 appearing on page
10950 in the issue of Friday, March 23,
1884, make the following corrections.

1. In the Dates paragraph “(30 days
from the date for today’s notice)" shonld
have read “April 23, 1984”.

2. The signing official’s name at the
end of the document should have read
*Joseph A. Cannon”

BILLING CODE 1505-01-M
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DEPARTMENT OF AGRICULTURE

Federal Crop Insurance Corporation

Development of Extra Long Staple
Cotton Multi-Peril Crop Insurance

AGENCY: Federal Crop Insurance
Corporation, USDA.

. ACTION: Notice.

SUMMARY: Notice is hereby given that
the Federal Crop Insurance Corporation
{(FCIC), USDA has accepted a proposal
developed by private multi-peril crop
'insurers through the Crop Hail insurance
Actuarial Association, to provide
insurance for producers in five {5) .
Arizona Counties approved by FCIC for
‘ extra long staple (Pima) cotton crop
insurance, using only FCIC approved
.rates and forms for this purpose,
 beginning with the 1984 crop year.
.Insurers wishing to write this business
may be reinsured under FCIC's
.Reinsurance Agreements. Extra long
staple (Pima) cotton producers wishing
-to contact participating insurance
companies or to have cotton yields
certified, should contact their county
ASCS Office. Would be insurers
wishing further information may contact
the individual listed below.
FOR FURTHER INFORMATION CONTACT:
Alan S, Walter, Chief, Reinsurance
Branch, Federal Crop Insurance
Corporation, P.O. Box 293, Kansas City,
MO 64141, telephone (816) 926-7939,
The Arizona Counties where this
insurance will be available are:

Graham
Maricopa 1
Pima

Pinal

La Paz

Done in Washington, D.C. on March 22,
1984.

Peter F. Cole, -
Secretary, Federal Crop Insurance
Corporation.
Dated: March 23, 1984.
. Approved by:
Merritt W. Sprague,

«~ Manager. -

[FR Doc. 84-8700 Filed 3-30-84; 8:45 am]
BILLING CODE 3410-08-M

Federal Grain Inspection Service

Designation Renewal of Chattanooga
Grain Inspection Company, Inc. (TN),

and Enid Grain Inspection Company,

Inc. (OK)

AGENCY: Federal Grain Inspection
Service, USDA.
+ ACTION: Notice,

SUMMARY: This notice announces the
designation renewal of Chattanooga
Grain Inspection Company, Inc., and
'Enid Grain Inspection €ompany, Inc., as
" official agencies responsible for
providing official services under the U.S.
Grain Standards Act, as amended (7
U.S.C. 71 et seq.) (Act). - .
EFFECTIVE DATE: May. 1, 1984.
ADDRESS: James R. Conrad, Chief,
Regulatory Branch, Compliance
Division, Federal Grain Inspection
Servige, U.S. Department of Agriculture,
1400 Independence Avenue SW., Room
1647 South Building, Washington, DC
20250.
FOR FURTHER INFORMATION CONTACT:
James R. Conrad, telephone (202) 447~
8525. .
SUPPLEMENTARY INFCRMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Department Regulation 1512-1;
therefore, the Executive Order and
Department Regulation do not apply to
this action. -

The October 28, 1983, issue of the
Federal Register {48 FR 49896) contained
a notice from the Federal Grain
Inspection Service (FGIS) announcing
that Chattanooga’'s and Enid's
designations terminate on April 30, 1984,
and requesting applications for
designation as the agency to provide

- official services within each specified
geographic area. Applications were to
be postmarked by November 28, 1983.

Chattanooga and Enid were the only
applicants for each respective
designation.

FGIS announced the names of these
applicants and requested comments on
same in the January 3, 1984, issue of the
Federal Register (49 FR 128), Commenta
were to be postmarked by February 17,
1984.

No comments were received regarding
the designation renewal of Chattanooga
and Enid. )

FGIS has evaluated all available
information regarding the designation
criteria in Section 7(f}{1}(A) of the Act,
and in azcordance with Section
7(f)(1)(B), has determined that
Chattanogoga and Enid are able to
provide official services in the
respective geographic areas for which
their designations are being renewaed.
Each assigned area is the entire
geographic area, as previously described
in the October 28 Foderal Register issuo.

Effective May 1, 1984, and terminating
April 30, 1987, the responsibility for
providing official inspection services in
their respective specified geographic
areas are assigned to Chattanooga and
Enid.

A specified service point, for the
purpose of this notice, is a city, town, or
other location specified by an agency to
conduct official inspaction services and
where the agency and one or more of its
licensed inspectors are located. In
addition to the specified service points
within the assigned geographic area, an
agency will provide official cervices not
requiring & licensed inspector to all
locations within its geographic area.

Interested persons may comntact the
Regulatory Branch, specified in the
address section of this notice, to obtain
a list of the specified service points. .
Interested persons also may obtain a list
of the specified service points by
contacting the agencies at the following

- «address:

Chattanooga Grain Inspection Company,
Inc., Judd Road, P.O. Box 5113,
Chattanooga, TN 37406

Enid Grain Inspection Company, Inc.,
2305 N. 10th Street, P.O. Box 229, Enid,
OK 73701

(Sec. 8, Pub. L. 94-582, 90 Stat. 2673 (7 U.S.C.
79))
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Dated: March 23, 1984.
J. T. Abshier,
Director, Compliance Division.
[FR Doc. 84-8402 Filed 3-30-84; 8:45 am}
BILLING CODE 3410-EN-}

Request for Comments on Deslgnation
Applicants in the Areas Currently
Assigned to Georgia Department of
Agriculture (GA) and Schnelder
Inspection Service, Inc. (IN)

AGENCY: Federal Grain Insbection
Service, USDA.

ACTION: Notice.

SuUMMARY: This notice requests
comments from interested parties on the
applicants for official agency
designation in the areas currently
assigned to Georgia Department of
Agriculture and Schneider Inspection
Service, Inc. .

DATE: Comments to be postmarked on or
before May 17, 1984.

ADDRESS: Comments must be submitted
in writing, in duplicate, to Lewis
Lébakken, Jr., Information Resources
Management Branch, Resources
Management Division, Federal Grain
Inspection Service, U.S. Department of
Agriculture, Room 0667 South Building,
1400 Independence Avenue, SW.,
Washington, DC 20250, All comments
received will be made available for
public inspection at the above address
during regular business hours (7 CFR
1.27(b)).

FOR FURTHER INFORMATION CONTACT:
Lewis Lebakken, Jr., telephone (202)
382-1738.

SUPPLEMENTARY INFORMATION: This

action has been reviewed and

determined not to be a rule or regulation

as defined in Executive Order 12291 and

- Department Regulation 1512-1;
therefore, the Executive Order and
Department Regulation do not apply to
this action.

"The February. 1, 1984, issue of the
Federal Reégister (49 FR 4019} contained
a notice from the Federal Grain
Inspection Service reguesting
applications for designation to perform
official services under the U.S. Grain
Standards Act, as amended (7 U.S.C. 71
et seq.) {Act), in the areas currently
assigned to the official agencies.
Applications were to be postmarked by

‘March 2, 1984.

Georgia Department of Agriculture
and Schneider Inspection Service, Inc.,
the only applicants for each respective

-designation, requested designation for
the entire geographic area currently -
- assigned to-each of those agencies.

In accordance with § 800.208(b}(2) of
the regulations under the Act, this notice
provides interested persons the
opportunity to present their comments
concerning the applicants for
designation. All comments must be
submitted to the Information Resources
Management Branch, Resources
Management Division, specified in the
address section of this notice, and
postmarked not later than May 17, 1984.

Comments and other available
information will be considered in
making a final decision. Notice of the
final decision will be published in the
Federal Register, and the applicants will
be informed of the decision in writing.
{Sec. 8, Pub, L. 94-582, 90 Stat. 2673 (7 U.S.C.
79)}

Dated: March 23, 1984,

J. T. Abshier,

Director, Compliance Division.
{FR Doc. 84-843 Filed 3-30-84; 8:45 am]
BILLING CODE 3410-EH-M

Request for Deslgnation Applicants To
Perform Official Services In the
Geographlc Areas Currently Assigned
to Oregon Department of Agriculture
(OR) and Southern lllinois Graln
Inspection Service, Inc. (IL)

AGENCY: Federal Grain Inspection
Service, USDA.

ACTION: Notice.

SUMMARY: Pursuant to the provisions of
the U.S. Grain Standards Act,as .
amended (Act), official agency
designations shall terminate not later
than triennially and may be renewed in
accordance with the criteria and
procedures prescribed in the Act. This
notice announces that the designation of
two agencies will terminate, in
accordance with the Act, and requests
applications from parties, including'the

- agencies currently designated,

interested in being designated as the
official agency to conduct official
services in the geographic area currently
assigned to each specified agency. The
official agencies are Oregon Department
of Agriculture and Southern Illinois
Grain Inspection Service, Inc.

DATE: Applications to be postmarked an
or before May 2, 1984,

ADDRESS: Applications must be
submitted to James R. Conrad, Chief,
Regulatory Branch, Compliance
Division, Federal Grain Inspection

Service, U.S. Department of Agriculture, -

1400 Independence Avenue, SW., Room

. 1847 South Building, Washington, BC

20250. All applications received will be
made available for public inspection at

the above address during regular
business hours.

FOR FURTHER INFORMATION CONTACT:
James R. Conrad, telephone {202} 447-
8525.

SUPPLEMENTARY INFORMATION: This
aclion has been reviewed and.
determined not to be a rule or regulation
as defined in Executive Order 12291 and
Department Regulation 1512-1;
therefore, the Executive Order and
Department Regulation do not apply to
this action. .

Section 7(f}(1) of the Act (7 U.S.C. 71
et seq., at 79(f)(1)) specifies that the
Administrator of the Federal Grain
Inspection Service (FGIS) is authorized,
upon application by any qualified
agency or person, to designate such_
agency or person to perform official
services after a determination is made

*that the applicant is better able than any

other applicant to provide official .
services in an assigned geographic area.
Oregon Department of Agriculture
{Oregon), Agriculture Building, Salem,
OR 87310, was designated under the Act
as an official agency for the
performance of inspection functions on
November 5, 1978. Southern Iilinois
Grain Inspection Service, Inc. (Southern
1linois), 5900 North Illinois Street, P.O.
Box 3099, Fairview Heights, IL 62208,
was designated under the Actas an
official agency for the performance of
inspection functions on August 10,-1981.

The agencies' designations will
terminate on September 30, 1984. This
date reflects administrative extensions
of official agency designations, as
discussed in the July 18, 1979, issue of
the Federal Register (44 FR 41275).
Section 7(g)(1) of the Act states
generally that official agencies”
designations shall terminate no later
than trienmially and may be renewed
according to the criteria and procedures
prescribed in the Act.

The geographic area presently
assigned to Oregon, pursuant to Sectior
7(£)(2) of the Act, and which is the area
that may be assigned to the applicant
selected for designation, is the entire
State of Oregon, except those export
port locations within the State.

The geographic area presently  _
assigned to Southern llinois, in the
State of lilinois, pursuant to Section
7(£)(2) of the Act, and which is the area
that mey be assigned to the applicant
selected for designation, is the
following: -

Bounded on the North along a straight
line from the junction of State Route 111
and the northern Macoupin County line
southeast to the junction of Interstate 55
and State Route 16; State Route 16 east-

-
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northeast to a point approximately 1
thile northeast of Irving; a straight line
from this point to the northern Fayette
County line; the northern Fayette,
Effingham, and Cumberland County
lines; the northern and eastern Jasper
County lines south to State Route 33;
State Route 33 east-southeast to U.S,
Route 50; U.S. Route 50 east to the
eastern Lawrence County line;

. Bounded on the East by the eastern
Lawrence, Wabash, Edwards, White,
and Gallatin County lines;

Bounded on the South by the southern
Gallatin, Saline, and Williamson County
lines; the southern Jackson County line
west to U.S. Route 51; U.S. Route 51
north to State Route 13; State Route 13
northwest to State Route 149; State
Route 149 west to State Route 3; State
Route 3 northwest to State Route 51;
State Route 51 south to the Mississippi
River; and

. Bounded on the West by the
Mississippi River north to Interstate 270;
Interstate 270 east to Interstate 70; -
Interstate 70 east to State Route 4; State
Route 4 north to Macoupin County; the
ﬁouthem and eastern Macoupin County

nes,

' The following location, outside of the
foregoing contiguous geographic area, is
presently assigned to Southern Illinois
and is part of this geographic area
assignment: Sigel Elevator Company,
Inc., Sigel, Shelby County.

An exception to the described
geographic area is the foliowing location
situated inside Southern Hlinois’ area
- which has been and will continue to be

serviced by Springfield Grain Inspection
Department: OK Grain Company, .
Litchfield, Montgomery County.

Interested parties, including Oregon
and Southern lllinois, are hereby given
opportunity to apply for designation as
the official agency to perform the official
services in the geographic areas, as
specified above, under the provisions of
Section 7{f) of the Act and section
800.196(b) of the regulations issued
thereunder. Designations in the specified
geographic areas are for the period
beginning October 1, 1984, and ending
September 30, 1987, Parties wishing to
apply for designation should contact the
Regulatory Branch, Compliance
Division, at the address listed above for
appropriate forms and information.

+ Applications submitted and other
available information will be considered
in determining which applicant will be
designated to provide official services in-
a geographic area,

{Sec. 8, Pub. L. 84-582, 20 Stat. 2873 (7 U.S.C.
79))

e

Dated: March 23, 1984.
J. T. Abshier,

" Director, Compliance Division.

[FR Doc. 84-8104 Filed 3-30-84; 8:45 am}

*BILLING CODE 3410-EN-M

Rural Electriflcaticn Administration”

Intent To Conduct Public Meetings and
Prepare an Environment Assessment;
Georgla

AGENCY: Rural Electrification
Administration (REA), USDA.
ACTION: Notice of intent to conduct
public meetings and prepare an
environmental assessment (EA).

SUMMARY: REA intends to conduct
public meetings and prepare an
Environmental Assessment in
connection with possible REA financing
assistance to Oglethorpe Power
Corporation (Oglethorpe), 2100 East
Exchange Place, Tucker, Georgia 30085.
The public meetings and EA will
consider the environmental aspects of a
proposed transmission line project
between Woodstock and Alpharetts,
with the preferred and alternate
corridors located in Fulton, Cobb and
Cherokee Counties. REA will conduct
public meetings as follows:

Dates: May 1, 1984 and May 2, 1984.
Location: Milton High School, School
Street, Alpharetta, Ga.
6:30 p.m. Registration to present verbal
comments.
7:00 p.m. Public meeting.
ApDRESS: All interested parties are
invited to submit written comments to
REA prior to, at, or within 30 days after
the public meetings, in order for the
comments to be considered in the
preparation of the EA. Comments should
be sent to Mr. James A. Ruspi, Chief,
Distribution and Transmission
Engineering Branch, Southeast Area—
Electric, Room 0262, Rural Electrification
Administration, U.S. Department of
Agriculture, Washington, D.C. 20250,

FOR FURTHER INFORMATION CONTACT:
Mr. James Ruspi, at the above address,
(202) 382-8436, or Mr. F. F. Stacy, Jr.,
Oglethorpe Power Corporation, 2100
East’Exchange Place, Tucker, Georgia
(404) 498-7600.

SUPPLEMENTARY INFORMATION: REA
intends to hold public meetings and
prepare en EA in connection with
possible financing assistance to
Oglethorpe for a transmission line from
Woodstock to Alpharetta, Georgia. The
proposes 230 kV transmission line
would be approximately 14 miles long.
Such a project is of the type for which
REA normally prepares an EA, REA

does not normally hold public meotings
for proposed projects of this category,
however, REA has become aware of
public interest in the siting of the line
and has decided that meetings should be
held on the proposed Woodstock to
Alpharetta line.

Oglethorpe has prepared a Borrower’s
Environmental Report which provides
information on the environmental -
aspects of the proposed route, the route
alternatives, and possible environmental
effects, Copies of the BER are available
for public review and comment at:

Woodstock Public Library, 15 North
Main Street, Woodstock, Georgia
30188

Cobb County Public Library, 30 Atlanta
Street, Marietta, Georgia 30060

Alpharetta Public Library, 15 Academy
Street, Alpharetta, Georgia 30201

Also, a limited supply of BER's are
available from Oglethorpe and REA at
the addresses given above.

Based upon information in the BER
and comments at the public meetings, as
well as other comments and
information, REA will prepare an EA on
the proposed project. Alternatives to be
considered by REA include, among other
options:

{1) No action; {2) load management
and energy conservation; and (3)
alternative transmission line routes,
After the EA has been prepared, a
decision will be made on whethor REA
should prepare a Finding of No
Significant Impact or an Environmerital
Impact Statement. Notice of this -
decision will be published in the Federal
Register.

The public meetings, to be conducted
by a representative of REA, will be held
to solict public input and comments
concerning, but not limited to, the nature
of the proposed project, possible routes
and alternatives, and any significant
environmental issues and concerns that
should be addressed in the EA. If
numerous people wish to comment at
these meetings, commenters may be
asked to keep their comments brief s0
that everyone can be give an
opportunity to speak. Potential
commenters should consider this when
preparing their statements, Written
comments can be submitted at the
meetings, or mailed to REA at the
address given above,

REA's financing assistance to
Oglethorpe will be subject to and is
contingent upon reaching satisfactory
conclusions with respet to the
environmental effects of the proposed
project. Final action will be taken only
after the National Environmental Policy
Act requirements have been mot,
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" This program is listed in the Catalog of
Federal Domestic Assistance as 10.850—
Rural Electrification Loans and Loan
Guarantees.

Dated: March 28, 1984
Harold V. Hunter,
Administrator.

" [FR Doc. 54-8708 Filed 3-30-84; 8:45 am]
BILLING CODE 3410-15-M

-

- DEPARTMENT OF COMMERCE
Nati&nal Bureau of Standards

National Voluntary Lzboratory
“Accreditation Program

AGENCY: National Bureau of Standards,
Commerce.

AcTior: Withdrawal of preliminary
finding of need to accredit laboratories
that test portable fire extinguishers.

SUMRMARY: In a notice published in the
. Federal Register on October 5, 1983 (48
FR 45453-45455) the National Bureau of
Standards (NBS} requested public
comments on its preliminary finding that
there is a need to accredit laboratories
that test portable fire extinguishers. The
comments received included two
" requests-for an informal public hearing
on the preliminary finding of need. In a
notice published in the Federal Register
on November 8, 1983 (48 FR 51353~
51354) NBS announced a public hearing
to be held on November 29, 1983. The
majority of the testimony presented and
the written comments received objected
to the establishment of a laboratory
accreditation program (LAP) which has
led NBS to the conclusion that the
preliminary finding of nead should be
- withdrawn. Accordingly, NBS hereby
announces the withdrawal 6f the .
Preliminary Finding of Need to Accredit
Laboratories that Test Portable Fire
Extinguishers.
FOR FURTHER INFORMATION CONTACT:
John W. Lacke, Manager, Laboratory
Accreditation, National Bureau of
Standards, TECH B141, Washington,
D.C. 20234, (303) 921-3431.
SUPPLEMENTARY INFORMATION:
"Background: On QOctober 5, 1983, the
- National Bureau of Standards published
in the Federal Register (48 FR 45453~
45455) for public comment a request
from Dennis R. Dewar, Director,
Division of the State Fire Marshal,
Tallahassee, Flarida, under the
provisions of 15 CFR Part 73, to
establish a Laboratery Accreditation
Program (LAP} for laboratories that test
portable fire extinguishers and invited
public comments aver a 60-day period.
That notice also established a 15-day
period, to request an informal public

hearing. Two requests for a hearing
were received, one a letter dated
October 14, 1983, from John H.
Addington of the Fire Equipment
Manufacturers' Association, Inc., the
other a letter dated October 17, 1983,
from Mr. G. T. Castino of Underwriters
Laboratories, Inc. (UL). A total of five
written statements were filed in
response to the preliminary finding of
need. The written statements and a copy
of the oral testimony presented at the
hearing are available for inspection and
copying at the Department of Commerce
(DOC) Central Reference and Records
Inspection Facility (CRRIF), Room 6628,
Herbert C. Hoover Building (HCHB),
14th Street between E Street and
Constitution Avenue, N.-W., Washington,
D.C. 20234.

These written comments and the
testimony given at the hearing have
been analyzed and considered. The
result of this analysis is a document
entitled, “Summary and Analysis of
Comments on the Preliminary Finding of
Need to Accredit Laboratories that test
Portable Fire Extinguishers". That
document, which lists the members of
the public who provided written
comments, is also available for
inspection and copying at CRRIF
mentioned above.

Summary of Comments. Four
respondents objected to the
establishment of the LAP.

Only one respondent favored the
establishment of a LAP for portable fire
extinguishers indicating that in his view
fire marshals, purchasing authorities,
manufacturers and testing laboratories,
as well as the general public, would .
benefit from having more listing and
labeling services available for portable
fire extingnishers. ,

One respondent objected to the use of
the UL standards claiming that they are
not “nationally accepted standards," but
the property of UL which are not arrived
at through input of all interested parties.
He indicated that he would be pleased
to reconsider his position on the
propesed LAP when national standards
are referenced.

Another respondent stated that there
is a lack of a demonstrated need for a
LAP, that a LAP cannot be practicaily
and effectively implemented for these
products, and that a LAP could be
counterproductive from a safety
standpoint. .

Another respondent abjected to th
establishment of a LAP to accredit
laborataries that merely test but do not
certify the safety of portable fire
extinguishers.

Another respondent acknowledged
the need for a set of standards that are

nationally acceptable, but felt that the
interest and needs of the requestor of
the LAP would be best met by relying o
ANSI to adopt UL standards which
would nezate the need for a LAP.

Further details and analysis of the
responses are summarized in the abave
referenced summary and analysis
document.

The respondent who favored the LAP
did not provide supporting testimony as
to the benefit from or need for the LAP.

Conclusion. Based upon the comments
and analysis set out above, NBS hereby
announces the withdrawal of the
preliminary finding of need to accredit
laboratories that test portable fire
extinguishers.

Dated: March 27, 1984.
Ernest Ambler,
Direclor, National Bureau of Stendards.
[€R Doc. 84-2672 Filad 3-30-84: 845 am]
BILLING CODE 3510~13-M -

Natlonal Oceanlc and Atmospheric
Administration

North Pacific Fishery Management
Councll; Publlc Meetings

AGENCY: Natiormral Marine Fisheries
Service, NOAA, Commerce.

AcTioN: Notice.

SummARY: The North Pacific Fishery
Management Council will meetin
Anchorage, AK, o April 25-26, 1984, to
discuss its policies and operating
procedures. The meeting will begin at
8:30 a.m., each day, in the Old Federal
Building, 665 W. 4th Avenue, and may
extend, if necessary, into Friday, April
27,

The Council will also meet in closed

session at 1:30 p.m., on April 25, to
discuss personnel matters. Other than
the closed session, the meeting is open
to the public. The Council's Advisory
Panel and Scientific and Statistical
Committee will nof meet in April. An
agenda will be available to the public
around April 12.
FOR FURTHER INFORMATION CONTACT:
Jim H. Branson, Executive Director,
North Pacific Fishery Management
Coungil, P.O. Box 103136, Anchorage,
AK 99510; telephone: (907) 272-4563.

Dated: March 19, 1984. -
Roland Finch,

Director, Office of Fisheries Management,. - -
National Marine Fisheries Service.

[FR Doc. $4-8728 Filed 3-30-843 845 arz]

BILLING CODE 3510-22-M
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS.

Announcing Import Limits for Certain
Cotton and Man-Mada Fiber Textile
Products From the Federative
Republic of Brazil, Effective April 1,
1984

March 28, 1984.

The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
d3 amended, has issued the directive
published below to the Commissioner of
Customs to be effective on April 2, 1984.
For further information contact Diana
Bass, International Trade Specialist
(202) 377-4212.

Background

The Bilateral Cotton and Man-Made
Fiber Textile Agreement of March 31,
1982, as amended, between the
Governments of the United States and
the Federative Republic of Brazil
establishes an aggregate and group
limits and within those limits specific
limits for Categories 300/301, 313, 317,
319, 338/339, 347/348, 350, 361, 363,
369pt. and 604, among others, during the
agreement year which begins on April 1,
1984. It also provides consultation levels
for certain other categories, such as
Categories 314, 320, and 614, which are
not subject to specific limits and which
may be adjusted during the agreement
year. In the letter published below the
Chairman of the Committee for the
Implementation of Textile Agreements
directs the Commissioner of Customs, in
accordance with the terms of the
bilateral agreement, to prohibit entry
into the United States for consumption
and withdrawal from warehouse for
consumption of ¢cotton and 'man-made
fiber textile products in Categories 300/
301, 313, 314, 317, 319, 320, 338/339, 347/
348, 350, 361, 363, 369pt, 604, and 614,
produced or manufactured in Brazil and
exported during the twelve-monih
period which begins on April 1, 1984 and
extends through March 31, 1985, in
excess of jhe designated levels of
restraint.

. The limit for Category 300/301 has -
been adjusted to deduct carryforward
used during the previous agreement year
which began on April 1, 1983.

, A description of the textile categories -
it terms of T.8.U.S.A. numbers was
published in the Federal Register on
December 13, 1982 (47 FR 55708, as
amended on April 7, 1983 (48 FR 15175), -

May 3, 1983 (48 FR 19924) and December .

14, 1983 (48 FR 55607), and December 30,
1983 (48 FR 57584). . :

This letter and the action taken
pursuant to it are not designed to
implement all of the provisions of the
bilateral agreement, but are designed to
assist only in the implementation of
certain of its provisions.

, Walter C. Lenahan,
Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

Commissioner of Customs,
Department of the Treasury, Washington,
D.C.

Dear Mr. Commissioner: Under the terms of
Section 204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854), and the
Arrangement Regarding International Trade
in Textiles done at Geneva on December 20,
1973, as extended on December 15, 1977 and
December 22, 1981; pursuant to the Bilateral
Cotton and Man-Made Fiber Textile
Agreement of March 31, 1982, as amended,
between the Governments of the United
States and the Federative Republic of Brazil;
and in accordance with the provisions of
Executive Order 11651 of March 3, 1972, as
amended, you are directed to prohibit,
effective on April 2, 1984, entry into the
United States for consumption and
withdrawal from warehouse for consumption
of cotton and man-made fiber textile products
in Categories 300/301, 313, 314, 317, 319, 320,
338/339, 347/348, 350, 361, 363, 369 pt.* 604,
and 614, produced or manufactured in Brazil
and exported during the twelve-month period
beginning on-April 1, 1984 and extending
through March 31, 1985, in excess of the

_following levels: -

3

States and the Federative Republic of Brazil
which provide, in part, that: (1) within the
aggregate and group limits, specific limits
may be exceeded by designated percentagos;
(2) specific ceilings may be increased by
carryover and carryforward up to 11 percent
of the applicable category limit; and (3)
administrative arrangements or adjustments
may be made to resolve minor probloms
arising in the implementation of the
agreement. Any appropriate future

_adjustments under the foregoing provisions of

the bilateral agreement will be mada to you
by letter.

A description of the textile categories in
terms of T.S.U.S.A, numbers was published in
the Federal Registor on December 13, 1982 (47
FR 55709), as amended on April 7, 1883 (48 FR
15175), May 3, 1983 (48 FR 18924) and
December 14, 1983 (48 FR 55607), and
December 30, 1933 (48 FR 57584).

The actions taken with respect to the
Government of the Federative Republic of
Brazil and with reapect to imports of cotton
and man-made fiber textile products from -
Brazil have been determined by the
Committee for the Implementation of Textile
Agreements to involve foreign affairs
functions of the United States. Therefore,
these directions to the Commissioner of
Customs, which are necessary for the
implementation of such actions, fall within
the foreign affairs exception to the rule-
making provisions of 5 U.S.C. 553. Thig letter
will be published in the Federal Registor.
Sincerely,

Walter C. Lenahan,

Chairman, Commiltee for the Implementation
of Textila Agreements.

[FR Doc. £4-8707 Filed 3-30-£4: 8:45 am]

BILLING CODE 3510-DR-!4
Category 12-mo. level
A 1 S Announcing New Tarltf Schedule
atd :gggg}ggosq. ydyi' Numbers To Provide for the Proper
,418,590 sq. yds.
310 3 8,014,900 59, yis. Category Placement of Parls of
320 : 4,000,000 sq. yds. Cortain Garments
338/339. 416,111 doz.
gdﬂ7)/348.............._._................L. 300,562 ngL March 28, 1984,
48,255 doz.
361 250,323 nos. On March 20, 1984 (49 FR 10325) the
363 11,556,000 nos. Chairman of the Committee for the
BB Pl tcriccisssnssrssssssisencscesssnne]. 1,356, . N .
P ;5345,3515@?5 Implementation of Textile Agreements
614 3,000,000 £q. yds. (CITA) announced the creation of new

1 In category 369, all T.S.U.S.A. numbers except 350.2000,
3502500, 360.3000, 360.7600, 360.8100, 261.0515, 351.1820
351,5000, 351.5420, and 361.5630.

In carrying out this directive, entries of
textile products in the foregoing categories,
produced or manufactured in Brazil, which
have been exported to the United States on
and after April 1, 1983, shall to the extent of
any unfilled balances, be charged against the
levels of restraint established for such goods
during the twelve-month period which began
on April 1, 1983 and extends through March
31, 1984. In the event the levels of restraint
established for that period have been
exhausted by previous entries, such goods
shall be subject to the levels set forth in this
letter, . .

The levels set forth above are subject to .
adjustment pursuant to the provisions of the
bilateral agreement of March 31, 1982
between the Governments of the United

Tariff Schedule of the United States,
Annotated, {T.S.U.S.A.) numbers to
provide for the proper category
placement of parts of certain garments.
These T.5.U.S.A. numbers will appear in
the April 1, 1984 supplement to the
T.S.U.S.A. In the letter published below
the Chairman for the Committee for the
Implementation of Textile Agreements
directs the Commissioner to Customs to
begin implementation of the new Tariff
Schedule numbers for parts of certain
garments for goods imported for
consumption, withdrawn from
warehouse for consumption, or entered
into warehouse on or after July 1, 1984,
A description of the textile categorios
in terms of T.8.U.S.A. numbers was
published in the Federal Registor on
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December 13, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175},

May 3, 1983 (48 FR 19924}, December 14, |

1983 (48 FR 55607), and December 30,
1983 (48 FR 57584). A description of the
new T.S.U.S.A. numbers and the
categories to which thay are assigned
also follows this notice.

Walter C. Lenahan, °

Chairman, Committee for the Implementation
of Textile Agreements.

-March 28, 1984

_ Committee for the Implementation of Textile
Agreements
Commissioner of Customs, .
Department of the Treasury, Washington,
D.C.
Dear Mr. Commissioner: To facilitate
-implementation of the United States’ 28
bilateral textile and apparel agreements, I
request that you begin implementation of the
Tariff Schedule of the United States,
Annotated (T.S.U.S.A.} numbers listed below
. for parts of certain garments for imports
entered for consumption, withdrawn from
warehouse for consumption, or entered into
warehouse on or after July 1, 1984. These
-T.8.U.8.A. numbers will appear in the April 1,
1984 supplement to the Tariff Schedules.

Sincerely,-
Waliter C. Lenahan,
- Chairman, Committee for the Implementation
of Textile Agreements.
T ) Textio
- TSUSA |- - - Description cate-
. g gory
Cotton, #en’s and Boy's, Omamentsd
" 379.0420 | Parts of SWE216r8, Koo ] 345
375.0425 | Perts of shirts, kit ooy 338
379.0430 | Other parts of garments, kit o] 359
379.0842-| Parts of shirts, not Kt ceeeeeeeesseereee .} 340
379.0845 | Parts of trousers, slacks and shots,
not knit 347
379.0850 | Parts of other garments, krdt. 358
., Wool, Men's and Boys', Omamented
-379.1535 | Parts f sweators, kit eeesseeeesen] 445
379.1540 | Pasts of other garments, it 459
370.2015 | Parts of trousers, slacks and shorts,
- not knit 447
379.2025 | Parts of other garments, not keiteu._.._| 459
- Man-lsde Fders Men's and Boys', Omamented
379.2850 { Parts of s, knit .645
379.2855 { Parts of Shirts, KNit ceeeaeomemssessssorsvecns) 638
378.2660 | Parts of other garments, not kit 658
379.3333 { Parts of shirts, POt KOt eeeeeeeeeeereseeennacenn| 640
379.3335 | Paris of trousers, slacks and shorts,
not knit 647
379.3337 | Parts of OM germents, not knite....| 659
- Cotton, Men's and Boys', Not Omamented
379.4135 | Parts of s, kot 345
. -379.4137 | Perts of Shirts, Knfteweeiceeeremseesscemansecd 333
379.4133 | Parts of ctfier garments; Kntemc .. 359
_ 8796441 | Parts of shirts, not knit 340
379.6443 | Parts of trousers, slacks and shorts,
.. | notknt . 347
879.6444 | Parts of other garments, not kfite.......| 359
- Woal, Ner's and Bays® Not Omamented
379.7642 | Parts of sweaters, knit. 445
379.7644 | Parts of other garments, knit . 458
879.8414 | Parts of trousers, stacks, and shorts,
not knit 447
379.8418 | Parts of other garments, 7ot kit d 459

i Man-Made Fers, Men's and Boys', Not Omamented
379.9225 1 Pants of shits, knit.... "638

£

-« Textis
T.SUSA - Description cas-
QoY

378.8230 | Parts of tors, knit 645

379.9235 | Parts of other parmen's, I e e ] €59

379.9644 | Parts of shirts, N0t kit e 640
379.9648 | Parts of trousers, siacks, and s'cris,

not ket, €47

378.8€47 | Parts of other garments, not kit €9

Cotion, Women's, Girts', Infarts’, Orrarented

383.0352 | Parts of sweeters, kit oo ] S

383.0353 | Parts of shirts, knit 39

383.0354 | Parts of other garments, ke ... 33
383.0865 | Parts of wousers, slacks snd shorts,

not knit 348

383.0668 { Parts of blouses, not knit 341

3830871 | Parts of other guments, not keitee .t 359

Wool, Women's Giris', Infants’, Ocra:rﬂr'ucd'
383,1327 | Parts of tars, kot L2:1
383.1329 | Parts of cther germents, ke ] 450

Man-Made Foars, Woran's, Girls', infants’, Omarmented
6846

383.2046 | Parts of shirts, knit 639
3832048 | Parts of other garments, k¥leee ...} €59
383.2367 | Parts of trousors, siecks, and sherls,

not kit 648
383.2370 | Parts of L , Not krit 641
383.2373 | Parts of o'her ganmrenis, not hnil .| 659

Cotton, Women's, Gits', Infants’, bt Ormarmented

383.3061 | Parts of sweatexs, ket .| s
383.3062 | Parts of shicts, kit e} <i]
383.3063 | Parts of other garmonts, kit e, 359
383.5076 | Parts of trousers, slacks, and shorts,

not kndt s
383.5077 | Paris of bi , 0ot kot 1
3835079 | Parts of other garments, not kit ] 359

Kool Womon's, Girs', Infants’, Nt Ornemented

383.5833 | Parts of sweaters, under 35, ke d 48
383.5836 | Parts of other garments, under S5, kot 459
383.6287 | Padts of sweslers, over S5, kntee | 448
383.63089 | Pasts of other garments, over $5, knit .. 459
" Man-Mads, Women's, Gils', lnfsnts’, Hot Omamented
383.8662 | Parts of sweators, kvt ] 5
3838684 [Parisofohids, ket ! €3
383.8666 | Parts of other gaments, ke . 659
383.8262 | Parts of trousors, siacks, and shorts,

. not 648
383.9263 | Parts of b not knit 641
383.9204 { Parts of other carments, not krdd...| €659
[FR Doc. 84-3708 Filed 3-30-84; &:45 am)

BILLING CODE 3510-DR-i

Establishing Import Limits for Certain
Cotton and Man-Made Fiber Textiles
and Textile Products Exported From

" Indonesia

March 28, 1984.

- The Chairman of the Committee for
the Implementation of Textile
Agreements (CITA), under the authority
contained in E.O. 11651 of March 3, 1972,
as amended, has issued the directive
published below to the Commissioner of
Customs to be effective on April 3, 1984.
For further information contact Diana
Bass, International Trade Specialist
(202) 377-4212.

Background

On March 7, 1984 a notice was
published in the Federal Registor (49 FR
8472) which established import restraint
limits for cotton gloves and mittens in
Category 331, women's, girls' and

infants’ woven blouses in Category 341,
and other yarn, wholly on non- :
continuous filament in Catetory 604,
produced or manufactured in Indonesia-
and exporied during the ninety-day
periods which began on December 29,
1983 and extends through March 27, 1934
in the case of Categories 331 and 604
and December 30, 1983 through March
28, 1984 in the case of category 341,
pursuant to a newly agreed consultation
provision under the Bilateral Cotton,
‘Wool and Man-Made Fiber Textile
Agreement of October 13 and November
9, 1982, as amended. The notice also
stated the Government of the Republic
of Indonesia is obligated under the
bilateral agreement, if no mutually
satisfactory solution is reached on a
level for these categories during
consultations, to limit its exports during
the periods which began on December
29 and 30, 1983 and extend through Jun2
30, 1984 to following limits:

Categery | Proriied Restraint period

33} 148837

doz.

34t ] 141,281
doz.

604 | 286,492
s,

Dec. 29, 1563-kne 30, 1584.
Dec. 30, 1983-Aura S0, 1984,
Occ. 29, 1583-Jure 20, 1584.

The notice also stated that
merchandise in the indicated categories
which is in excess of the ninety-day
limits, if it is allowed to enter, may be
charged to the prorated limits.

A description of the textile categories
in terms of T.S.U.S.A. numbers was
published in the Federal Register on
December 14, 1982 (47 FR 55709), as
amended on April 7, 1983 (48 FR 15175),
May 3, 1983 (48 FR 19924} and December
14, 1983 (48 FR 55607), and December 39,
1983 (48 FR 57584).

Walter C. Lenahan,

Chairman, Committee for the Implementation
of Textile Agreements.

March 28, 1934.

Committee for the Implementation of Textile
Agreements

Commissionér of Customs, )
Department of the Treasury, Washington,
DcC. -

Dear Mr. Commissioner: Under the terms of
Section 204 of the Agricultural Act 0f 1956, as
amended (U.S.C. 1854); pursuant to the
Bilateral Cotton, Wool and Man-Made Fiber
Textile Agreement of October 13 and
November 8, 1982, as amended, between the
Governments of the United States and the
Republic of Indonesia and in accordance with
the provisions of Executive Order 11651 of
March 3, 1872, as amended, you are directed
to prohibit, effective on April 3, 1684, entry
into the United States for consumption and
withdrawal from warehouse for consumption
of colton and man-made fiber textile products
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in Categories 331, 341 and 694, produced or
manufactured in Indonesia and exported
during the indicated periods, in excess of the
following restraint limits:

-

Category P{%‘fd Restraint period
fc k) JO— .} 148,837 Dec. 29, 1£83-June 30, 1284,
doz.
23 R .| 141,281 Bec. 30, 1983-June 50, 1634,
' doz.
€04..reise...} 286,492 Dec. 28, 1983-Juns 30, 1984,
1hs.

! The limits hove pot been edjusted to reflect ary imports
oxperiod after December 23, 1983 (Cal 341), and after
Decombar 28, 1983 (Cas. 331 and €04),

- Textile products-in Categories 331, 341 and
€04 which have been exported to the United
States during the ninety-day periods which
began on December 29 and 39, 1983 and
extendad through March 27 and 28, 1984 shall
be subject to this directive.

A description of the textile categories in
terms of T.8.U.S.A. numbers was published in
the Fedcral Register on December 13, 1982 (47
FR 55763), as amended on Aprjl 7, 1283 (48 FR
156175), May 3, 1983 (48 FR 19924) and
December 14, 1983 (48 FR 55607), and
December,30, 1323 (48 FR 57584).

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for conzumption
to include gntry for consumption into the
Commonwealth of Puerto Rico.

The actions aken with respect to the
Government of Indonesia and with respect to
imports of cotton and man-made fiber textiles
and textile products from Indonesia have
been determined by the Committee for the
" Implementation of Te::tile Agreements to
involve foreign affairs functions of the United
States, Therefors, these directions to the
Commissioner of Customs, which are
necessary for the implementatien of such
actions, fall within the foreign affairs
exception to the rule-making provisions of 5
U.5.C, 553. This letter will be published i the
Federal Register.

Sincerely,

Walter C. Lenahan,

Chairman, Commilttee for the Implementation
of Textile Agreements.

[FR Doc. 83-£705 Filed 3-00-84; 8:45 am}

BILLING CODE 3510-DR-M

DEPARTMENT OF DEFENSE
_ Office of the Secretary )

Defense Science Board Task Force on
Defenge Data Metwork (Defensive
Systems Subgroup); Advisory
Commitize Meeting

- The Defensive Systems Subgroap of
the Defense Science Board Task Force
on Defense Data network will meet in
closed session on 24-25 April 1984 in
Washington, D.C.

' The mission of the Defense Science

oard is to advise the Secretary of
Defense and the Under Secretary of
Defense for Research and Engineering

oy

on scientific and technical matters as
they affect the perceived needs of the
Department of Defense.

At the meeting on 24-25 April 1984 the
Task Force will discuss the application
of technology to systems designed to
improve future U.S. air defense
capabilities.

In accordance with Section 10(d) of
the Federal Advisory Committee Act,
Pub. L. 92463, as amended {5 U.S.C.
App. 1, (1976)), it has been determined
that this DSB Task Force meeting,
concerns matters listed in 5 U.S.C.
552(b)(1) (1976), and that accordingly
this meeting will be closed-in the public.
March 28, 1984.

M. 8. Healy,

OSD Federal Register Liaison Officer,.
Department of Defense.

{FR Doc. £4-8868 Filed 3-20-84; 8:45 am]

BILLING CODE 2310-01-1

Depariment ef the Air Foree

Minnesota Mining and Manufacturing
Co.; Intent To Grant Exclusive Patent
License

Pursuant to the provisions of Part 101~
4 of Title 41, Code of Federal
Regulations {47 FR 34148, August 6,
1932), the Department of the Air Force
announces its intention to grant to
Minnesota Minning and Manufacturing
Company of St. Paul, Minnesota, a
corporation of the State of Delaware,
an exclusive license under United
States Patent Number 4,200,875 entitled
“Apparatus For, And Method Of,
Recording And Viewing Laser-Made
Images On High Gain Retroreflective
Sheeting” issued April 29, 1980 to _
Demosthenes G. Galanos.

Any objection thereto, together with a
request for an opportunity to be heard, if
desired, should be directed in writing to
the addressee set forth below within 60
days from the publication of this notice.
Also copies of the patent may be
obtained for one dollar {$1.00) from the
Commitsioner of Patents and -
Trademarks, Washington, D.C. 20231,

All communications concerning this-
notice should be sent to: Mr: Donald J.
Singer, Chief, Patents Division, Office of
The Judge Advocate General, HQ
USAF/JACP, 1300 Half Street, S.W.,
Washington, D.C., 20324, Telephone No.
202-693-5710.

Dated: April 2, 1984, -
Winnibel F. Holmzas,
AirForce Federal Register Liaison Officer:
[FR Doc. £4-8665 Filed 3-30-84; 8:45 am] ‘
BILLING CODE 3910-01-M

v

USAF Scientific Advisory Board;
MNeeting

March 21, 1984. ’

The USAF Scientific Advisory Board
Ad Hoc Committee on Strategic
Reconnaissance Technologies will meet
at Pentagon, Washington, DC on May
11, 1984, ‘

The purpose of the meeting will be to
study the future of strategic
reconnaissance technologies. The
meetings will convene at 8:00 a.m. to
5:00 p.m.

The meeting concerns matters listad
in Section 552b(c] of Title 5, United
States Code, specifically subparagraph
(1) thereof, and accordingly, will be
closed to the public.

For further information, contact the
Scientific Advisory Board Secretariat at
202-697-8845.

Winnibel F. Holmes,

Air Force Federal Register Liafson Officer.
[FR Doc. 84-6304 Filed 3-30-84; 8.45 am)

BILLING CODE 3910-01-11

USAF Scientific Advicory Board;
Meeting

March 8, 1984,

The USAF Scientific Advisory Board
{SAB) will meet in general session on
April 24, 25, and 28, 1984 at the Space
Technology Center, Kirtland AFB, New
Mexico. The Board will meet in
executive session on April 24 from 3:00
p.m. to 6:00 p.m., on April 25 from 8:30
a.m. to 5:00 p.m., and on April 26 from
8:30 a.m. to 4:00 p.m.

The purpose of the meeting will be to
receive classified briefings and hold
classified discussions on Air Force
Space R&D activities and Innovation for
Air Power in the 21st Century.

The meeting concerns matters listed
in Section 552b(c) of Title 5, United
States Code, specifically subparagraph
(1} thereof and will be closed to the
public.

For further information contact the
Scientific Advisory Board Secretarigt at
(202) 697—4811. ‘
Winnibel F. Holmes,

Air Force Federal Register Liaison Officer.
{FR Doc. 84-8552 Filed 3-00-E4; 845 am]
BILLING CODE 3910-01-54

USAF Sclentific Advicory Board;
Meeting

March 22, 1934,

The USAF Scientific Advisory Board
Ad Hoc Committee on the Feasibility of
Air Force Logistics Command's Network
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Architecture will meet at the Pentagon,
Washington, DC on May 4, 1984.

_The purpose of the meeting will be to
obtain background information on
design and management plans for AFLC
Logistics Force Structure Management
System. The meeting will be held from
8:00 am. to 5:00 p.m.

The meeting will be open to the
public.

For further information contact the
Scientific Advisory Board Secretariat at
(202) 697-8845. -

" Winnibel F. Holmes,
Air Force Federal Register Liaison Officer.
[FR Dac. 84-8663 Filed 3-30-84; 8:45 am])
BILLING CODE 3910-01-M

Deparfment of the Navy

" Naval Research Advisory Committee; -
Panel on-Reduced Observables; -
Canceliation of Meeting

This notice is given to advise of the
cancellation of the meeting of the Naval
Research Advisory Committee Panel on
Reduced Observables on April 34, 1984,
as published in the issue of March 18,
1984 (49 FR 10144).

" Dated: March 29, 1984.
William F. Roos, Jr.,

‘Lieutenant, JAGC, U.S. Naval Reserve Federal
Register Liaison Officer. .

. [FR Doc. 84-8805 Filed 3-30-84; 8:45 am]

BILLING CODE 3810-AE-M

DEPARTMENT OF ENERGY
Office of Energy Research

Energy Research Advisory Board;
Light Water Reactor R&D Panel; Open
theeting

Notice is hereby given of the following
meeting:

Name: Light Water Reactor R&D Panel of
the Energy Research Advisory Board {ERAB)

Date and time: May 1-2, 1984 from 9 a.m. to
S5pm. .

Place: U.S. Department of Energy, 1000
Independence Avenue, SW., Room 8E-089,
‘Washington, DC 20585

Contact: Charles E. Cathey, U.S.
Department of Energy, Office:of Energy
Research (ER-6), 1000 Independence Avenue,
SW., Washington, DC 20585, Telephone: 202/
. 252-5444

Purpose of the parent board: To advise the
Department of Energy on the gverall research
and development conducted in DOE and to
provide long-range guidance in these areas to
the Bepartment. )

Tentative agenda:

Discuss the first draft of a report on.Light

‘Water Reactor R&D :

Public Comment (10 minute rule)

Public participation: The meeting is open to
the public. Wrillen statements may be filed
with the Panel either before or after the
meeting. Members of the public who wish to
make oral statements pertaining to agenda
items should contact Charles E. Cathey at the
address or telephone number listed above.
Requests must be received 5 days prior to the
meeting and reasonable provision will be
made to include the presentation on the
agenda. The Chairperson of the Panel is
empowered to conduct the meetingina
fashion that will facilitate the orderly
conduct of business.

Transcripts: Available for public review
and copying at the Freedom of Information
Public Reading Room, 1E~180, Forrestal
Building, 1000 Independence Avenue, SWV.,
Washington, D.C. between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays. .

Issued at Washington, D.C. on March 27,
1984.

J. Ronald Young,
Director of Management.

[FR Doc. 848650 Filed 3-30-84: &:45 am)
BILLIKG CODE 6450-01-

Federal Energy Regulatory
Commission

[Docket No. TA84-1-20-004]

Algonquin Gas Transmisslon Co.; Rate
Reduction Filing Under Rate Schedule
S-IS

March 28, 1984,

Take natice that Algonquin Gas
Transmission Company (*Algonquin
Gas") on March 23, 1984 tendered for
filing three tariff sheets to its FERC Gas
Taritf, Second Revised Volume No. 1, as
follows:

Substitute Third Revised Sheet No. 213
Substitute Fourth Revised Sheet No. 213
Fifth Revised Sheet No. 213.

Algonquin Gas states that Substitute
Third Revised Sheet No. 213 and
Substitute Fourth Revised Sheet No. 213,
proposed to be effective January 1, 1984
and February 1, 1984 respectively, are
being filed to include in Algonquin Gas’
Rate Schedule S-IS Payment for
Inventory Saie Gas a decrease in
Consolidated Gas Supply Corporation’s
(“Consolidated”) underlying Rate
Schedule E, Fifth Revised Sheet No. 213,
proposed to be effective March 1, 1984 is
being filed to reflect in Algonquin Gas’
Rate Schedule S-IS Payment for
Inventory Sale Gas, a subsequent
decrease by Consolidated in its Rate
Schedule E. .

Algonquin Gas requests the
Commission accept the above-
mentioned tariff sheets to be effective as
proposed.

Algonquin Gas also requests that the
Commission grant such special

permission as may be necessaryto .
allow Algonquin Gas to provide a credit
if necessary on the next month’s billing
subsequent to acceptance by the
Commission of the tariff sheets filed
hereunder in order to effectuate the
result of the proposed effective dates.

Algonquin Gas notes that a copy of
this filing is being served upon each
affected parly and interested state
commission.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N:E., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before April 11,
1984. Pratests will be considered by the
Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Lois D. Cashell,

Acting Secretary. -
[FR Dzc. 84-3737 Filed 3-30-84; 8:45 ar]

BILLING CODE 6717-01-d -

[Docket No. TA84~1-20-005]

Algonquin Gas Transmisslon Co. Rate
Change Pursuant to Purchased Gas
Cost Adjustment Provision

March 28, 1954.

Take notice that Algonquin Gas
Transmission Company (“Algonguin
Gas") on March 23, 1984 tendered for
filing Substitute Fourth Revised Sheet
No. 201 to its FERC Gas Tariff, Second
Revised Volume No. 1.

Algonquin Gas states that Substitute
Fourth Revised Sheet No. 201 is being
filed pursuant to Algongquin Gas’
Purchased Gas Cost Adjustment as set
forth in Section 17 of the General Terms
and Conditions of its FERC Gas Tariff,
Second Revised Valume No. 1..Such
tariff sheet is being filed to track revised
rates filed by its pipeline supplier, Texas
Eastern Transmission Corporation,
pursuant to Commission’s arder issued
January 31, 1934 in Dacket No. TA84-1—
17-001.

Algonquin Gas proposes the effective
date of Substitute Fourth Revised Sheet
No. 201 to be March 1, 1984.

Algonquin Gas request permission to
credit the subsequent month’s bill
following Commission acceptance to
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effectuate such rate change as of March
1, 1984, in the event Algonquin Gas does
not receive approval in time for the
April 7, 1984 billing of March, 1984 sales.
Algonguin Gas notes that a copy of
this filing is being served upon each
affected party and interested state
commission.
. Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Steet, N.E., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before April 11,
1984. Protests will be considered by the
ommission in determining the .
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene, Copies of this filing are on file
with the Commission and are available
for public inspection.

Lois . Cashell, -

Acting Secretary.

[FR Doc. 84-8738 Filed 3-30-84; B:45 nm}
BILLING CODE 6717-01-M

~

1
[Docket No. CP84~252-000]

ANR Pipeline Co.; Request Under -
Bianket Authorization

March 28, 1984.

' Take notice that on March 5, 1984,
ANR Pipeline Company (ANR), 500
Renaissance Center, Detroit, Michigan
48243, filed in Docket No. CP84-282-000
a request pursuant to § 157.205 of the .
Regulations under the Natural Gas Act
(18 CFR 157.205] that ANR proposes to
undertake a transportation service for
3M Corporation {3M), an eligible end-
user, under authorization issued in
Docket No. CP82-480-000 pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the request on file
with the Commission and open to public
inspection.

ANR 'states that the transportation
service would be provided pursuant to a
fransportation agreement (Agreement)
between ANR and Northern Natural Gas
Company, a Division of InterNorth, Inc.
(Northern), dated November 7, 1983, as
amended January 18, 1984, wherein
Northern acts as agent for various end-
users, including 3M. ANR is advised that
Northern, as agent for 3M, has entered
intoc a gas purchase contract dated
August 18, 1983, with Colony Natural
Gas Corporation and Reliancy Pipeline
Company for the purchase of natural

gas. It is explained that to effectuate -
delivery of the purchased volumes, ANR
on January 10, 1984, commenced
transportation services on behalf of 3M
for an initial automatic period of 120
days and subject to Commission
authority, has agreed to provide
transportation services through June 30,
1985, It is stated that pursuant to the
Agreement ANR would take receipt of

‘up to 7,000 dt equivalent of gas per day -

which 3M, through its agent, Northern,
would cause Oklahoma Natural Gas
Company {ONG) to render to ANR at
the point of interconnection of the

.pipeline systems of ANR and ONG in
- Custer County, Oklahoma, and ANR

would transport and deliver equivalent
volumes to Northern for 3M’s account at
an existing point of interconnection of
the pipeline systems of Northern and

" ANR near Greensburg, Kansas. ANR is

advised that Northern and Northern
States-Power Company (NSP) would
provide additional transportation for, or
on behalf of, 3M. ’

ANR estimates peak day and average
day transportation volumes of 7 and 4.5
billion respectively, and annual volumes
of 1,219,500 million Btu. ANR advises
that NSP has indicated NSP has.
sufficient capacity to perform the
transportation service without detriment
to its other customers. ANR also
indicates that no facilities need be
constructed to provide the
transportation service. ANR also has
submitted an affadavit from 3M

indicating that the gas would be used at -

its St. Paul, Minnesota, plant for boiler
fuel.

ANR proposes to charge 3M 16.5¢ per
dt for all gas transported and delivered
to Northern for 3M's account after
February 11, 1984, the date ANR’s Rate
Schedule EUT-1 went into effect.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules and (18
CFR 385.214) a motion to intervene or
notice of intervention pursuant to
§ 157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to

.be authorized effective the day after the

time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall

be treated as an application for

authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 846739 Filed 3-30-84; 8:45 am}

BILLING CODE 6717-01-M

[Docket No. QF84-207-000}

Albert D. Kiain; Application for
Commission Certification of Qualifying
Status of a Small Power Production
Facllity

March 28, 1984.

On March 9, 1984, Albert E. Klain;
(Applicant), of Turtle Lake; North
Dakota 58575, submitted for filing an
application for certification of a facility
as a qualifying facility pursuant to
§ 292.207 of the Commission's
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The 10 kilowatt wind facility will be
located in McLean County, North
Dakota.

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a petition to intervene
or protest with the Federal Energy
Regulatory Comuission, 825 North
Capitol Street NE., Washington, D.C,
20428, in accordance with rules 211 and
214 of the Commission's Rules of
Practice and Procedure. All such
petitions or protests must ba filed within
30 days after the date of publication of
this notice and must be served on the

.applicant. Protests will be considerad by

the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Lois D. Cashell,

Acting Secretary

[FR Doc. £4-8738 Filed 3-30-84: 8:45 am)

BILLING CODE 6717-01-M

[Project No. 4945-601]

City of Ukiah, California; Surrender of
Preliminary Permit

March 27, 1984,

Take notice that City of Ukiah,
California, Permittee for the proposed
Eden Creek Hydroelectric Project, has
requested that its preliminary. permit be
terminated. The preliminary permit was
issued on March 21, 1983, and would
have expired September 30, 1984, The
project would have been located on
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Eden Creek in Mendocino County,
California. _

- The Permittee filed its request on _
February 13, 1984, and the surrender of
the preliminary permit for Project No.
4945 is deemed accepted as of February
13, 1984, and effective 30 days after the

_date of this notice.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 82-8740 Filed 3-30-84; 8:45 am]
BILLING CODE 6717-01-8

[Docket No. TA84-2-44-000]

Commercial Pipeline Co., Inc.; PGA
Filing

March 28, 1984.

Take notice that on March 22, 1984,
Commercial Pipeline Co., Inc.
(*“Commercial”} tendered for filing its
44th Revised Sheet No. 3A, superseding
Second Amended 43rd Revised Sheet
No. 3A reflecting Purchased Gas
Adjustments and effective dates as set
forth below.

with the Commission and are available
for public inspection.

Lois D. Cashell,

Acting Secretary.

{FR Doc. 84-8741 Filed 3-G0-84; 45 am)

BILLING CODE 6717-01-M

[Docket No. FA84~-4~000]

Connecticut Yankee Atomic Power
Co.; Termination of Proceeding

March 28, 1984, .

On February 21, 1984, Connecticut
Yankee Atomic Power Company filed a
letter notifying the Commission that it
no longer disagrees with the accounting
adjustments required by the
Commission's January 19, 1934 letter
order. Accordingly, there is no need to
initiate further proceedings, pursuant to
Part 41 of the Commission's regulations,
and this docket is terminated.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 848742 Filed 3-59-84; 8:45 am]
BILUING CODE 6717-01-M

) Corent | law dlsgge Total
tive o
SheetNo. | aiictment | adiust- | adust | rate
ment |- ment

44th (base) $.6432 | $.40391 ] $55092
Revised. $5139.

Sheet No. (excess) 6589 4091 56334
3A. 5295,

The effective date of Commercial's.
filing is April 23,1984,

Commercial states that this filing
reflects adjustments in its purchased gas
cost to provide for the tracking of a
corresponding PGA adjustment by
Commercial's role supplier, Northwest
Central Pipeline Corporation. The filing
also reflects surcharge adjustments in
accordance with Commercial’s PGA.

Copies of the filings were served on
Commercial’s FERC jurisdictional
customers, the Kansas Corporation
Cgommission and the Missouri Public
Service Commission. .

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Steet, N.E., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or-
protests should be filed on or before
April 6,-1984. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to

. become a party must file d motion to
. intervene. Copies of this filing are on file

[Docket No. QF84~-200-000]

Delta Energy Project—~Phase 1V;
Application for Commission
Certification of Qualifylng Statusofa *
Small Power Praduction Facllity

March 28, 1984.

On March 5, 1984, Delta Energy
Project—Phase IV (Applicant), 0of 177
Bovet Road, Suite 520, San Mateo,
California 94402, submitted for filing an
application for certification of a facility
as a qualifying facility pursuant to
§ 292.207 of the Commission's
regulations. No determination has been
made that the submittal constitutes a
complete filing.

The windpark facility is designed to
provide up to 7.875 megawatts of power
and will be located in the Altamont Pass
area near Tracy, California.

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a petition to intervene
or pratest with the Federal Energy
Regulatory Commission, 825 North
Capital Street NE., Washington, D.C.
20426, in accordance with rules 211 and
214 of the Commission’s-Rules of
Practice and Procedure. All such
petitions or protests must be filed within
30 days after the date of publication of
this notice and must be served on the
applicant. Protest will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to

intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

" Lois D. Cashell,

Acling Szcretary.
[FR Doc. £4-6743 Filad 3-00-24; &45am]
BILLING CODE 6717-01-M

[Docket No. ER34-325-C23]

Enerex; Flling

March 23, 1884. . .

The filing Company submits the
following:

Take notice that on March 19, 1984,
Enerex, a partnership, tendered for filing
(as the authorized representative of the
five public utilities named below) an
Interchange Agreement (Agreementj
between Iowa Electric Light and Power
Company, Iowa-lllinois Gas and Electric
Company, Iowa Power and Light
Company, Iowa Public Service
Company, and Iowa Southern Utilities
Company, dated as of January 1, 1934,
with schedules using existing and new
rates for wholesale energy transactions
between the above-named parties and
existing rates for wholesale energy
transactions between the above-named
parties and other utility companies.

Enerex states that the Agreement (and
its service schedules) uses existing rates
and in certain transactions between the
parties uses of new rates. The principal
purpose of the Agreement is to facilitate
energy transactions batween the parties
so that they may operate their
generating facilities as one control area
50 as to utilize the Jowest cost energy for
the group.

Enerex proposes an effective date of
March 19, 1984, and therefore requests
waiver of the Commission’s notice
requirements.

According to Enerex copies of this
filing have been served upon the five
utility companies named above, the
Iowa State Commerce Commission, the
1llinois Commerce Commission, and the
South Dakota Public Utilities
Commission.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure {18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before April 11,
1984, Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
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the proceeding. Any person wishing to
become a party must file & motion to
intervene. Copies of this filing are on file
with the Commission and are available.
for public inspection. ’

Lois D, Cashell,

Acting Secretary.

{¥R Doc. 840744 Filed 3-30-24; £:45 am)

BILLING CODE 6717-01-8

LDocket No. ER84-225-000]

lovsa-lilinols Gas & Electric Co.; Filing

March 28, 1984.

- The filing Company submits the
following:

| Take notice that on March 19, 1984,
lIowa-lllinois Gas and Eleciric Company
{Iowa-Illinois) tendered for filing a
Louisa Transmission Operating
Agreement (Agreement) between Iowa-
Illinois, Jowa Power and Light Company
{lowa Power}, Iowa Public Service
Company (Public Service), Central Iowa
Power Cooperative (Central Iowa),
Interstate Power Company (Interstate);

* City of Tipton, City of Harlan, City of
Waverly, dated May 27, 1983.

Iowa-Illinois states that the
Agreement provides for the operation by
the parties of Louisa Transmission,
which has been constructed to transmit
each party’s respective share of Louisa
Generation Station capacity toward its
respective load center.

Iowa-Illinois further states the parties,
by separate agreements, have provided
for the construction of Louisa
Generating Station in Louisa County,
Iowa and for the construction of the
associjated 345 kv Louisa Transmission
facilities. Iowa-lllinois indicates that, in
addition to providing for the operation
of Louisa Transmission, the Agreement
provides for the determination and
eptablishment of capacity schedules in
Louisa Transmission and for assignment
of each capacity schedules by a party to
another party, or nonparty, including the
associated rights, obligations and
charges. Jowa-Illinois further indicates
that the purpose of the proposed rate for
assignment of such capacity schedules,
is to compensate the assigning parties
for the costs of the portion of Louisa
Transmission over which the capacity
schedule flows.

Jowa-llinois requests an effective
date of October 13, 1983, and therefore
requests waiver of the Commission's
notice requirements.

Copies of this filing has been mailed
to each of the other parties to the
Agreement, the Iowa State Commerce
Commission, the Illinois Commerce
Commission, the Minnesota Public

Utilities Commission and the South
Dakota Public Utilities Commission.
Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street NE., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure {18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before April 11,
1984. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to

"become a party must file a motion to

intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. £4-8745 Filed 3-30-84; 8:45 am]

BILLING CODE 6747-01-

{Docket No. CP84-285-000]

Lone Star Gas Co., & Division of
ERSERCH Corp.; Request Under
Blanket Authorization

March 28, 1984.

Take notice that on March 8, 1984,
Lone Star Gas Company, a Division of
ENSERCH Corporation (Lone Star), 301
South Harwood St., Dallas, Texas 75201,
filed in Docket No. CP84~286-0C0 a
request pursuant to § 157.205 of the
Regulations under the Natural Gas Act
(18 CFR 157.205) that Lone Star proposes
to construct and operate an additional
delivery point under the authorization
issued in Docket Nos. CP83-59-000 and
CP83-59-002 pursuant to Section 7 of the
Natural Gas Act, all as more fully set
forth in the request which is on file with
the Commission and open to public
inspection. ’

Lone Star proposes to add a second
meter parallel to an existing meter to
permit the sale or natural gas to
Republic Gypsum Company (Republic)

in Jackson County, Oklahoma. Lone Star.

states that the additional meter is
required because Republic is adding
facilities to its plant and requires -
additional gas. It is stated that deliveries
at the two delivery points would total
1,236,000 Mcf per year. It is further
stated that the increase of 738,000 Mcf
per year over the 498,000 Mcf authorized
for the existing delivery points has been
authorized for the existing delivery point
has been authorized by the Commission.

. Itis asserted that the rate to be charged

for the gas would be one approved by
the Oklahoma Regulatory Commission.

Any person or the Commission’s staff
may, within 45 days after izsuance of
the instant notice by the Commiseion,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to § 157.205
of the Regulations under the Natural
Gas Act (18 CFR 157.205) a protest to the
request. If no protest is filed within the
time allowed therefor, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instunt reque:st, shall
be treated as an applicstion (or
authorization pursuant to Ser tton 7 of

" the Natural Gas Act.

Lois D. Cashell,

Acting Secretary.

[FR Doc. £4-8740 Filed 3-30-£4; 8:15 am)
BILLING CODE 6737-01-Y

[Docket Mo. G-10133-001 et al.}

Mapco Oil & Gas Co.; Application To
Amend Certificates of Public
Convenlence and Necessity and in Any
Related Proceedings

March 28, 1984.

Take notice that on January 23, 1984,
Mapco Oil & Gas Company (Mapco)-of
P.O. Box 2115, Tulsa, Oklahoma 74101~
2115, filed an application to amend
Certificates pf Public Convenience and
Necessity so as to substitute Mapco Oil
& Gas Company for Mapco Production
Company in such certificates and in any
other related proceedings. Mapco is
filing contemporaneously herewith a
Certificate of Adaption and Requests for
Redesignation of Mapco Production
Rate Schedules listed in the attached
Appendix.

Effective December 31, 1983, Mapco
Production Company was changed to
Mapco Oil & Gas Company.

Any person desiring to be heard or to
make any protest with reference to sald
applications should on or before April
11, 1984, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, petitions to intervene or
protests in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.211, 385.214). All protests filad with th
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding,
Persong wishing to become parties to a
proceeding or to participate as a party in
any hedring therein must file petitions to
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" intervene in accordance with the

Commission’s Rules.

Under the procedure herein provided
“for, unless otherwise advised, it will be
unnecessary for Applicants to appear or
to beTepresented at the hearing, )

-Lais D. Cashell,
Acting Secretary.
APPENDIX
iFcat Rate
Certificate | sched- o
docket No. Wo Pipelne purchaser
No. "
G-10133..... 1 { Colorado Interstate Gas Co.
. G-15050_.... 2 | Mississippi River Transmission Corp.

G-15052......] - 4 Do.
G-15052____| 5 Do.
G-16146......] 6 | Northemn Natural Gas Co.
G-16146..... 7 | Colorado Interstate Gas Co.
G-16146...... 8 Do.
G-16146........| 8 { Northemn Natural Gas Co.
G-16146_.... 10 Do.
G-6086. e 11 ] Do.
G-6086.... 12 § Southwestern Public Service Co.
CI67-337 .o 14 Do.
G-19480.—.. 16 | Colorado Interstate Gas Co.
G-20148...... 17 Do.
CI74-302........ 19 | Northem Natural Gas Co.
Cl74-645.._| 20 Do.
CI75-30.......... 21 Do.
CI75-151_..] 22 Da.
C175-243 . 23 | Florida Gas Trensmission Co.
CI76-397 ........ 24 | Colorado Interstate Gas Co, _
Ci76-577 ........ 25 { Florida Gas Transmission Co.
Ci77-747 ...} 26 Do.
CIT7-748....... 7 Do.

{FR Doc. 85-8747 Filed 3-30-84; 845 am)

BILLING CODE 6717-01-¢

[Docket No. TC84~4-000]

- . I
Hississippl River Transmission Corp.;
Proposed Tariff Change

March 27; 1984.

Take notice that on March 15, 1984,
Mississippi River Transmission
Corporation (Mississippi), 9900 Clayton
Road, St. Louis, Missouri 63124, filed in

Docket No. TC84-4-000

the following

revised tariff sheets in its FERC Gas
Tariff, Second Revised Volume No. 1, to
become effective April 15, 1984:

First Revised Sheet No.
First Revised Sheet No.
First Revised Sheet No.
" First Revised Sheet No.

79
80
82
83

- Mississippi states that this filing
- reflects changes in the Index of
‘Protected Essential Agricultural Use
{Step19) Entitlements and in the Index
of High Priority (Step 11} Entitlements,

- The proposed tariff sheets would be
effective during the period, April 15,
1984, through October 31, 1984, pursuant
to paragraph 8.2(a)(i) of Mississippi’s
curtailment plan, it is explained. |

Any person desiring to be heard or to

make any protest with reference to said

- -'tariff sheet filing should on or before

- April 8, 1984, file with the Federal -
Energy Regulatory Commission,
Washington, D.C. 20426, a motion to

intervene or a protest in accordance
with the requirements of the
Commission's Rules of Practice and
Procedure (18 CFR 385.214 or 385.211).
All protests filed with the Commission -
will be considered by it in determining
the appropriate action to be taken but
will not serve to make the protestants
parties to the proceeding. Amy person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a motion to
intervene in accordance with the

Commission's Rules.
Lois D. Cashell,
Acting Secretary.

[FR Doc. 84-8748 Filed 3-50-84; &45 am})

BILLING CODE 6717-01-M

[Project No. 4387-002]

Modesto Irrigation District; Surrender

of Prellminary Permit
March 27, 1984,

Take notice that Modesto Irrigation
District, Permittee for the China and
Camp Creeks Power Project, FERC No.
4987, has requested that its preliminary
permit be terminated. The preliminary
permit for Project No. 4987 was issued
on February 18, 1983, and would have
expired on August 31, 1984. The project
would have been located on China and
Camp Creeks, in Humboldt County,

California.

Modesto Irrigation District filed its
request on January 16, 1984, and the
surrender of the preliminary permit for
Project No. 4987 is deemed accepted as
of January 16, 1984, and effective as of
30 days after the date of this notice.

Lois D. Cashell,
Acling Secretary.

[FR Doc. 84-8749 Filed 3-30-84; 8:45 am)

BILLING CODE 6717-01-34

[Docket No. QF84-201-000)

Munson Geothermal Inc.; Application
for Commisslon Certification of
Qualifying Status of a Small Power

Production Facility
March 28, 1984.

On March 5, 1984, Munson
Geothermal Inc. (Applicant), of Suite
1290, 1380 Lawrence Street, Denver,
Colorado 80204, submitled for filing an
application for certification of a facility
as a qualifying facility pursuant to
§ 292.207 of the Commission’s
regulations. No determination has been
made that the submittal constitutes a

complete filing,

The facility will be located in
Churchill County, Nevada. The primary
energy source will be a geothermal

resource. The power production
capacity will be no more than 10

megawaltts.

Any person desiring to be heard or
objecting to the granting of qualifying
status should file a petititon to intervene
or protest with the Federal Energy
Regulatory Commission, 825 North
Capitol Street, NE., Washington, D.C.
20426, in accordance with rules 211 and

214 of the Commission’s Rules of
Practice and Procedure. All such

petitions or protests must be filed within
30 days after the date of publication of
this notice and must be served on the
applicant. Protests will be considered by
the Commission in determining the
appropriate action to be taken but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available

for public inspection.
Lols D. Cashell,
Acling Secretary.

[FR Doc. 84-8750 Filed 3-00-84; &45 an]

BILLING CODE 8717-01-M

[Docket Nos. CP84-278-000 and CP84-273-

001]

Northern Natural Gas Co.; Divisicn of

InterNorth, Inc.; Request Under

Blanket Authorization
March 28, 1984,

Take notice that on March 2, 1984,

Northern Natural Gas Company,

Division of InterNorth, Inc. (Northern);™
2223 Dodge Street, Omaha, Nebraska

68102, filed in Docket No. CP84-278-000
a request as amended on March 20, 1984
in Docket No, CP84-278-001 pursuant to

§ 157.205 of the Commission’s

Regulations that Northern proposes to
perform a transportation service on
behalf of 3M Corporation (3M}, a low
priority end-user of natural gas, under
authorization issued in Docket No.
CP82-401-000 pursuant to Section 7 of
the Natural Gas Act, all as more fully
set forth in the application which is on
file with the Commission and open to

public inspection.

Northern indicates that it has

arranged as agent for 3M to purchase a
supply of gas from Colony Natural Gas
Corporation and Reliance Pipeline

Company.

Northern states that the proposed

transportation servicé would be

performed pursuant to the terms of the
transportation agreement dated January
3,1984. It is said that the agreement
provides for the transportation of up to 7
billion Btu of natural gas per day on
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behalf of 3M for use at its manufacturing

plant located in St. Paul, Minnesota.
Northern states that 3M would cause

. natural gas to be delivered to Northern

at the existing interconnection between
Northern and Oklahoma Natural Gas
Company (ONG) located in Section 32,

' Township 22N, Range 22W, Woodward
' County, Oklahoma (Woodward #1)

and/or the existing interconnection
between Northern and ONG located in
Section 24, Township 21N, Range 21N,

' Woodward County, Oklahoma

(Woodward #2) and/or the existing
interconnection between Northern and
ONG located in Section 4, Township
12N, Range 22W, Roger Mills County,
Oklahoma, and/or the existing
interconnection between Northern and
ANR Pipeline Company located in

' Section 16, Township 28S, Range 19W,

Kiowa County, Kansas. Northen would

' trangport equivalent thermal quantities

to Northern States Power Company
(NSP), for the account of 3M, at the

' existing interconnection between

Northern and NSP located in Section 15,
Township 115N, Range 19W, Dakota
County, Minnesota, it is explained.
Northen proposes to provide this
transportation service for a term not to

. extend beyond June 30, 1985, or the

termination of the gas purchase

agreement between 3M and its natural

gas supplier, whichever occurs first.
Northern states that no additional

facilities are required to be constructed

to facilitate this transportation service.
Northern proposes to charge 3M the

' following transportation rates:

(a) 37.08 cents per Mcf of gas received
at Woodward #1,

(b) 37.55 cents per Mcf of gas received
at Woodward #2,

(c) 40.94 cents per Mcf received at the

. Roger Mills County receipt point,

(d) 30.57 cents per Mcf received at the

' Kiowa County receipt point,

" Northern also indicates it would retain

for fuel and unaccounted for gas 3
percent of all Btu's received at
Woodward #1 and Woodward #2, 4.75
percent of all Btu's received at the Roger

~Mills receipt point and 2.5 percent of all
" Btu’s received at the Kiowa County

receipt point. Northern states that these
rates are derived from its Rate Schedule
EUT-1 of its FERC Gas Tariff, Third
Revised Volume No. 1, which provides
for rates of 4.65 cents per 1060 miles of
forward baul plus 1 cent per Mcf for
general and administrative expenses.
In addition Northern proposes to
collect an added incentive charge of up
to 5 cents per Mcf of gas transported
and which is dreived from Northern’s

'Rate Schedule AIC-1 and also to charge

3M a GRI fun.ding unit of 1.25 cents per

. Mecf transported.

Northern estimates peak day and
average day transportation volumes of 7
and 4.5 billion Btu, respectively, and
annual volumes of 1,219,500 million Btu.
Northern also states that 3M hs
indicated that the gas would be used at
its St. Paul, Minnesota, plant for boiler
fuel.

Northern also indicates it may need to
add or delete gas sources for 3M and/or
Northern receipt points and advises that
it would comply with certain filing
requirements in implementing these
changes. It advises that within 30 days
following the addition or deletion of any
gas suppliers or receipt points, Northern
would file the following information:

{1) A copy of the gas purchase
contract;

{2) A statement as to whether the
supply is attributable to gas under
contract to or released by a pipeline or
distributor, and if so, identification of
the parties and specification of the
current contract price;

{3) A statement of the Natural Gas
Policy Act of 1978 (NGPA) pricing
categories of the added supply, if
released gas, and the volumes
attributable to each category;

(4) A statement that the gas is not
committed or dedicated within the
meaning of NGPA Section 2(18);

(5) The location of the Northern
receipt points being added or deleted
and the identity of the seller with
respect to any deletion;

(6) The information required by
Section 157.209(c)(1)(ix) of the
Regulations in the event an intermediary
participates in the transaction between
the seller and 3M; .

(7) The identity of any other pipeline
involved in the transportation. _ -

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Cominission,
file pursuant to Rule 214 of the

Commission’s Procedural Rules (18 CFR

385.214) a motion to intervene or notice
of intervention and pursnant to § 157.205
of the Regulations under the Natural
Gas Act (18 CFR 157.203) a protest to the
request. If no protest is filed within the
time allowed therefor, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed for
filing a protest, the instant request shall
be treated as an application for

authorization pursuant to Section 7 of
the Natural Gas Act.

Lois D. Caghell,

Acting Secretary.

[FR Doc. 84-8727 Filed 3-00-83: 0:45 ara]

DILLING CODE 6717-01-1

[Docket No. TAB4~2-43-000]

Northwest Central Pipoline Corp.;
Propoced Changaes In FERC Gas Tarlif

March 28, 1984,

Take notice that Northwest Central
Pipeline Corporatien (Northwest
Central) on March 23, 1984, tendered for
filing Third Revised Firct Reviced Sheet
No. 6 and Third Revised Shect Noa, 7
and 8 to its FERC Gag Tariff, Original
Volume No. 1. Northwest Central states
that pursuant-to the Purchased Cas
Adjustment in Article 21 and the
Incremental Pricing Provisiona in Article
24 of its FERC Gas Tariff, it proposes to
decrease its rates effective April 23,
1984, to reflect:

{1) An increass of 0.38¢ per Mof in the
Cumulative Adjustment due to a changs
in purchase and sales volume
relationship from Northwest Central's
last PGA adjustment. The Projected
Cost of Purchased Gas is still the 272.52¢
per Mcf as projected and targeted for in
Northwest Central’s last PGA filing;

{2) A decreased Surcharge Adjustment
of 3.80¢ per Mcf (to a negative 8.62¢ per
Mcf from a negative 4.82¢ per Mcf per
last filing) to amortize the Deferred
Purchased Gas Cost Account balance
and other projected items to maintain
levelized jurisdictional rates over an
eighteen-month period; and

{3} A 1.63¢ per Mcf rate reduction for
Advance Payments subject to approval
of the Stipulation and Agreement filed
February 14, 1984, in Docket Mo, RP82-
114-000, ef al.

This filing reflects the continuation of
a pattern of gas purchases designed to
produce a purchase gas cost level which
will permit gas to be sold competitively
in Northwest Central’s markets,

Northwest Central has made
significant efforts to provide competitive
ratesto the customerc. Northwest
Central is herein filing a procedure
which will basically levelize rates at the
April 23, 1984, level for the following
eighicen months,

Northwest Central has boen provided
thig opportunity to propose levelized
rates in a large part due to the
significant credit subaccount balanca in
Account 191 at the end of February of
$(58.8) million.

By utilizing this large credit balance
as a starting point, Northwest Central
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proposes to add other major amounts
"~ which are expected to occur due to
unusual circumstances during the
eighteen-month period to estimate the
fund which Northwest Central

-anticipates will accumulate in Account
191 over the eighteen-month period.

The Advance Payment Rate
Adjustment is subject to approval of the
Stipulation and Agreement filed with the
Commission February 14, 1984, in

- Docket No. RP82-114-000, et al. This
Stipulation and Agreement has nat been
approved by the Commission as yet.

- Northwest Central reserves the right to
recover any monies refunded by this
Advance Payment Rate Adjustment

" through a future surcharge if this

Stipulation and Agreement is not

approved by the Commission.
. -Northwest Central states that copies
of its filing were served on all
jurisdictional customers, interested state
commissions and all parties to the
proceedings in Docket Nos. RP82—114—-
000.
Any person desiring to be-heard or to-
protest said filing should file a petition
to intervene or protest with the Federal
- Energy Regulatory Commission, 825
. North Capitol Street, N.E., Washington,
_D.C. 20428, in accordance with
§§ 385.211 and 385.214 of the -
Commission’s Rules of Practice and

- Procedure (18 CFR 385.211, 385.214). All
such petitions or protests should be filed
on or before April 6, 1984. Protests will

_ be considered by the Commission in

deterniining the appropriate action to be .

taken, but will not serve to make
protestants parties to the proceedings.
Any person wishing to become a party
must file a petition to intervene. Copies
of this filing are on file with the
Commission and are avaxlable for pubhc
inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 84-8728 Filed 3-30-84; 8:45 am] ‘
BILLING CODE 5717-01-3

[Docket MNo. RP84~20-003]

_Panhandle Eastern Pipe Line Co.;
Proposed Changes In FERC Gas Tarift

March 28, 1984.

Takenotice that on March 20, 1984,
Panhandle Eastern Pipe Line Company
(Panhandle) tendered for filing revised
tariff sheets.to supersede the sheets
originally filed in the above-referenced
docket as well as the sheets submitted
as a compliance filing on January 18,
1984.

Panhandle’s filing provides for a

revised Additional Incentive Charge
Rate Schedule and is to be effective as
of the date of the Commission order
approving this tariff and will not affect
any transportation transactions prior to
that date.

- Panhandle states that if its settlement’
in Docket No. RP32-58 has not been
approved by the Commission, then the
rates provided in Attachment A of their
filing shall become effective and, in the
alternative, if the Commission accepts
their settlement in Docket No. RP82-58,
Attachment B of this filing shall provide

- the effective rates.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such petitions or protests
should be filed on or before April 6,
1984. Protests will be considered by the

. Commission in determining the

appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.

Lois D. Cashell,

Acting Secretary.

(FR Doc. 83-8729 Filed 3-50-84; B85 am)

BILLING CODE 6717-01-M

[Project No. 6955-001]

Pan-Pacific Hydro, Inc.; 5urrender of
Exemption

March 27, 1984.

Take notice that Pan-Pacific Hydro,
Inc,, Exemptee for the proposed Stoney
Creek Project No. 6955 has requested
that its exemption be terminated. The
exemption was issued on May-26, 1983.
The project would have been located on
Stoney Creek in Trinity County,
California.

Pan-Pacific Hydro, Inc. filed its
request on March 1, 1984, and the
surrender of its exemption for Project
No. 6955 is deemed accepted effective 30
days from the date of this notice.

Lois D. Cashell,

Acting Secretary.

{FR Doc. 84-8730 Filed 3-30-84: §:45 am}
BILLING CODE 6717-01-M

13173
[Docket ER84~227-000]
Pennsylvania-New Jersey-Maryland
Interconnection; Filing
March 28, 1934.

The filing Company submits the
following:

Take notice that on March 19, 1984,
the parties to the Pennsylvania-New
Jersey-Maryland Interconnection (PM}
Agreement tendered for filing proposed”
Schedule 4.01 Revision No.7 to the
original Agreement between them as
heretofore amended and supplemented,
which is filed with the Commission
under the following Rate Schedule
designations:

sched-

ey

Ne)
Putic Service Electric and Gas Co 23
Priaciiphia Electic Co 21
Perneytsania Power & Ught Co. 21
Baltimecs Gas and Elactric Co. 9
Jersey Contral Power & Light Co 7
Metropoltan Edison Co. 7
P 7 Blectc Co 2
Polomac Electne Fower Co. ., 13
Adanic City Elecxic Co 20

The PJM parlies state that proposed
Schedule 4.01 sets forth the rate for
capacity deficiency transactions under
the PJM Agreement for the 12-month
Planning Period beginning June 1, 1984.

The PJM parties further state that no
new facilities will be installed nor will
existing facilities be modified in
connection with the proposed
schdedule. It is requested that the
proposed schedule become effective on
June 1, 1984.

Any person desiring to be heard or to
protest said filing should file a motion to:
intervene or protest with the Federal
Energy Regulatory Commission, 823
North Capitol Street, N.E., Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214). All such motions or protests
should be filed on or before April 11,
1984. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection. °
Lois D. Cashell,

Acting Secretary.
{[FR Doc- 818731 Filed 3-30-84: &4S am]
BILLING CODE §717-01-4
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' [Docket No. CP84-255-000]

_The River Gas Co.; Application

March 28, 1984,

. Take notice that on February 24, 1984,

. the River Gas Company (Applicant), 324
Fourth Street, Marietta, Ohio 45750, filed
in Docket No. CP84-255-000 an

. application pursuant to Section 7(c) of
the Natural Gas Act and § 284.222 of the

- Commission’s Regulations for a
certificate of public convenience and
necessity for blanket authorization to
transport, sell, and assign natural gas in
interstate commerce as if Applicant
were an interestate pipeline as defined
in Subparts C, D, and E of Part 284 of the
Commission's Regulations, as well as
§ 284.203 thereof, all as more fully set
forth in the application which is on file
with the Commission and open to public
inspection.

Applicant states that 2,360,000 Mcf of
natural gas from outside the state of

- Ohio were received by Applicant during
the 12-month period ending December
31, 1983, within or at the state boundary.
‘All of such volumes were exempt from
the Commission's jurisdiction under the
Natural Gas Act by reason of
Applicant’s Section 1(c) exemption. A
total of 4,043,000 Mcf of gas were
received by Applicant's Hinshaw
system in Ohio from all sources during
the most recent 12-month period ending
December 31, 1983, it is stated.

Applicant states that it received a
Declaration of Exemption issued by the
Commission under Section 1(c) of the
Natural Gas Act of January 4, 1955, in
Docket No. G-5294.

Applicant asserts that it would
comply with the conditions set forth in
§ 284.222(e) of the Commission's
Regulations. It is also stated that
Applicant would petition the
Commission for rate approval in
accordance with § 294.123(b)(2) of the
Commission’s Regulations.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before April 18,
1984, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission's Rules
of Practice and Procedure (18 CFR
885.214 or 385.211) and the Regulations

under the Natural Gas Act (18 -

considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person

wishing to become a party to a

brocéeding or to participate as a party in
any hearing therein must file a motion to

intervene in accordance with the
Commission’s Rules.

Take further notice that, pursuant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
certificate is required by the public
convenience and necessity. If a motion
for leave to intervene is timely filed, or if
the Commission on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given.,

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

Lois D. Cashell,

Acting Secrelary.

[FR Doc. 84-8732 Filed 3-30-84; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. CI77-428~-004]

Sduthern Union Exploration Co.;
Corporate Name Change

March 28, 1984,

Take notice that on February 1, 1984,
Southern Union Exploration Company
(Southern Union) of 1217 Main Street,
Suite 400, Dallas, Texas 75202, filed in
Docket No. CI77-428-004, et al., an’
application to amend certificates of
public convenience and necessity to
succeed to the interests of Southern
Union Exploration Company of Texas
(Southern), and to amend the related
rate schedules as listed in the attached
Appendix to reflect a change of name

. from Southern Union Exploration

Company of Texas to Southern Union
Exploration Company.
By Certificate of Merger dated

December 22, 1983, Southern was

merged into Southern Union. The
effective dated was January 1, 1984,
whereupon Southern Union took over all
of Southern’s properties as listed in the
attached appendix.

Notice is hereby given that all the
certificates and rate schedules as listed
in the attached Appendix are hereby
redesignated to reflect the corporate
name change from Southern Union
Exploration Company of Texas to

Southern Union Exploration Company
effective January 1, 1984,

Lois D. Cashell,
Acting Secretary.

Appendix

ExHieIT II.—DOoCKET NUMBERS OF SOUTHERN
UNION EXPLORATION COMPANY OF TEXAS

Rats
Docket nos. “&g"‘ Purchascr
Noa,
CI77-423-004....... 1 | Wostern Gas
Interstato,
CIT7-489-002....00uis0i0assssssgrassissess 2 | El Paso Naturat
Gas Co.
CI78-578~003...c0emssssussssssssnssssesns 3 | Southemn Unlon
Co,
CI76-579-003 cusuusscsssssssssssssssssian 4 | Et Pazo Naturat
. Gas Co.
CIT7-677002...0000000s0usssssnsssssts00001 5 | Western Gas
Intarstate,

[FR Doc. 84-8733 Filed 3-30-84; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. RP82~74-011]

Texas Gas Transmission Corp.;
Proposed Changes In FERC Gas Tarift

‘March 27, 1984.

Take notice that on March 21, 1984,
Texas Gas Transmission Corporation
(Texas Gas) tendered for filing the
following revisions to its FERC Gas
Tariff, Original Volume No. 2:

Third Revised Sheet No. 919
Superseding Revised Substitute
Second Revised Sheet No. 919,

Texas Gas states that this sheet
identifies the rate for transportation
service rendered for General Electric
and that a copy of the filing has been
sent to them.

An effective date of April 21, 1984 18
requested.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, N.E,, Washington,
D.C. 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure (18 CFR 385.211,
385.214), All such petitions or protests
should be filed on or before April 5,
1984, Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a petition to
intervene, Copies of this filing are on file
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with the:€ommission and are available

for public inspection.

Lois D. Cashell,

Acting Secretary.

[FR Doc. 84-8734 Filed 3-30-84; 8:45 am]
BILUING CODE 6717-01-K

[Docket No. GP84-30-0007

Tuthill and Barbee, Petition To Reopen
Final Well Category Determination for
K&G Gas Corporation’s Margaret

Moore No. 201 Well

March 28, 1984.

On January 3; 1984, under18 CFR
275.205 (1983}, Barbee filed a request *
with the Federal Energy Regulatory
Commission (Commission} to reopen the
final determination that the K&G Gas
Corporation’s Margaret Moore No. 201
‘Well? qualifies as a new onshore
production well under section 103 of the
- Natural Gas Policy Act of 1978 (NGPA).3

Tuthill and Barbee's.request arises out
of the Commission’s Final Finding:
Reversing Well Category :
Determinations in Docket No. GP83-38—
000. That finding reversed, among
others, a determination by the
Oklahoma Corporation Commission that
_Tuthill and Barbee's Simpson Walker
No. 1-31 Well qualified under NGPA
section 103.* The Commission found that
surface drilling of the Simpson Walker
No. 1-31 well did not commence o or
after February 19, 1977, as required
under NGPA section 103, since the
substantial additional drilling had mot
been.performed upon reentry of the well
in April, 1978. :

. Tuthill and Barbee request that the

_ Commission reopen the K&G case under
§ 275.205 of the Commission’s.
regulations becayse both the
Commission and the jurisdictional
agency, the State of New York, relied on.
an untrue statement of material fact in
approving the K&G application. Tuthill
and barbee claim that K&G's application
stated that the surface drilling of the -
well was begun on or after February 19,
1977.-They then argue that based upon

" the rationale set forth in the Tuthill and’

Barbee-case, drilling of the K&G well

was really commenced before

February. 19, 1977, and thus it does not

qualify under NGPA section 103.

Therefore, Tuthill and Barbee request

-

" Tuthill and Barbee-in the same filing, also
requested the Commission to rehear its final finding
with respect to the Simpson Walker No. 1-31 Well.
The Secretary informed them, by letter dated
February 15, 1984, that rehearing does not lie fora
final finding under NGPA section 503.
. *NY-NGPA Request No. 1844, FERC No. JD82~
06453.

115U.S.C. 3501-3432 (1982).
* 425 FERC § 61,350 (1983).

that the Commission reopen the K6G-
case.

Any person who desires to be heard
or to make a prolest to the requested
reopening should file, within 30 days

" after this notice is published in Federal’

Register, with the Commission a motion
to intervene or protest in accordance
with Rules 211 or 214 or the Rules of
Practice and Procedure. Such motion ta
intervene or protest should be filed at
825 North Capitol Street, N.E.,
Washington, D.C. 20426, All protests
filed will be considered but will not
make the protestants parties to the
proceeding. Any party who wishes ta
become a party must file a petition to
intervene in accordance with the
Commission's rules.

Lois D. Cashell,

Acting Secrelary.

[FR Doc. 84-8735 Filed 3-30-84; &:45 am)

BILLING CODE 6717-01-H

ENVIRONMENTAL PROTECTION
AGENCY

[OPPE-FRL 2555]

Agency Information Collection
Activities Under OMB Revlew

AGENCY: Environmental Protection .
Agency (EPA).

ACTION: Notice.

SUMMARY: Section 3507(a)(2)(B) of the
Paperwork Reductionr Act of 1980 (44
U.S.C. 3501 et seq.) requires the Agency
to publiskrin the Federal Register a
notice of proposed information
collection requests (ICKs) that have
been forwarded to the Office of
Management and Budget for review. The
ICR describes the nature of the
solicitation and the expected impact,
and, where appropriate; includes the
actual data collection instrument. The
following ICRs are availatle to the
public for review and comment.

FOR FURTHER INFORMATION CONTACT:
David Bowers; Office of Standards and
Regulations; Information Management
Section (PM-223); U.S. Environmental
Protection Agency: 401 M Street, S.W.;
Washington, D.C. 20460; telephone (202).
382-2742 or FIS 382-2742.
SUPPLEMENTARY INFORMATION:

Water Permits Programs

Title: Uniform Federal Transportatiors
and Utility System Application for Use
on Alaskan Conservation System Unit
Lands (EPA #0958},

Abstract: Parties seeking to construct
or operate transportation or utility
projects on Alaskan public lands must
submit a consolidated application form

to the appropriate Federal agency. EPA.
uses the:information on application (for
projects under its jurisdiction) to -
determine whether or not ta issue
permits under NPDES, RCRA and UIC
programs.

Respondents: Businesses or
government agencies seeking fo
construct or operate transportatiom or
utility projects on Alaskan publiclands.

Toxics Progtams

Title: Compliance Requirement for the
Child Resistant Packaging Act {EPA
#0616).

Abstract: The Child Resistant
Packaging Act requires child-resistant
containers for pesticides to protect
against serious illness or injury from
accidental ingestion orcontact with the:
product. EPA reviews the informatiorrto
ensure compliance with this program..

Respondents: Pesticides
manufacturers.
» » » » L 4

Agency PRA Clearance Requests
Completed By OMB.

EPA 0958—Reporting, Recordkeeping
and Planning Requirements for
Groundwater Moniforing—was

approved March 12, 1934 (OMB
#2000-0423).
L * * * L 4

Comments on all parts of this notice

should be sent toz

David Bowers (PM-223), U.S.
Environmental Protection Agency,
Office of Standards and Regulations,
401 M Street, S.W., Washingtor; D.C.
20460, and

Wayne Leiss, Carlos Tellez or Rick Otis;
Office of Management and Budget,
QOffice of Information and Regulatory
Affairs, New Executive Office
Building (Room 3228}, 726 Jackson
Place, N.W., Washingfon, D.C. 20503
Dated: March 23, 1984.

Danlel J. Fiorino,

Acting Director, Regulation and Informatior:

Management Division. *

{FR Dec. 84-8691 Filed 3-30-84: 8:45 ar}

BILUNG CODE 6580-53-M

FEDERAL COMMUNICATIONS
COMMISSION

[CC Docket No. 83~1145;Phase [}

Investigation of Access and
Divestiture Related Taritfs

AGENCY: Federal Communications
Commission.

ACTION: Memorandum Opinion and
Order.
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'SUMMARY: In this order, the FCC takes
action on tariffs filed by the Bell

" Operating Companies and independent
itelephone companies as part of its
investigation of regulations and rates for
.interstate and foreign access to local
‘telephone exhange service facilities. The
‘purpose of this order is to give the
.carriers directions on revising their
taméfs prior to refiling them with the
FC

FOR FURTHER INFORMATION CONTACT:
Dan Grosh, Common Carrier Bureau,
Federal Communications Commission,
(202) 632-6387.

Memorandum Opinion and Order

In the matter of Investigation of Access
-and Divestiture Related Tariffs; CC Docket
No. 83-1145, Phase L

Adopted: March 6, 1954,

Released: March 7, 1984.

By the Chief, Common Carrier Bureau:

1. The Commission’s ECA Tariff
.Order, Investigation of Access and
‘Divestiture Related Tariffs, CC Docket
‘No. 83-1145, Phase I, FCC 84-51
[released February 17, 1984), discussed
in detail the National Exchange Carrier
.Association (ECA) access and special
.construction tariffs, It said in that order
ithat the Common Carrier Bureau would
act on delegated authority to adopt an
order addressing changes needed in
other, non-ECA access tariffs. This
‘order addresses these 74 Bell Operating
{Company (BOC) and independent
telephone company tariffs.

2. Like the ECA Tariff Order, this
order contains an appendix which
includes a section-by-section review of
each non-ECA access tariff (Appendix
B).? We have attempted to review all
‘'sections of these tariffs, but have not
listed all necessary changes. In most
instances, these non-ECA access tariffs
mirror the ECA tariff. As the
Commission stated in the ECA Tariff-
Order, para. 86, the policy decisions and
'specific corrections required by that
‘order apply to all access tariff
provisions which are the same or
relatively similar to the ECA’s, In this
‘order, accordingly, we do not generally
address these already-decided issues.
Our review is limited.to tariff prowsmns
‘which differ from those discussed in the
[ECA Tariff Order. Filing carriers are of
.course required to implement the
directives of the ECA Tariff Order as
well as the specific corrections listed in
Appendix B.

. YTo avoid duplicative review of Central
Telephone Company tariffs, we reviewed only those
tariffs filed by Central of Florida, Ohio and Texas
‘and Merchants and Farmers Telephone Company.
In the case of United Telephone Company, we
‘reviewed only United Arkansas.

3. In general, as was the case with the
ECA tariff, the other access tariffs
appear to be functional vehicles for
implementing access charges, so long as
changes necessary to conform to the
Commission’s recent access charge
Second Reconsideration Order, CC
Docket No. 78-72, Phase I, FCC 84-36,
released February 15, 1984 and the ECA
Tariff Order are made, Many of our
comments and directions in this review
are editorial in nature and seek to
eliminate ambiguity or errors in the
tariff language. In a few instances, we
request further explanation or find that
some specific provisions are
unreasonable or unjustified. We also
discuss a number of issues of more
general concern in the body of this
order.

4. Appendix A contains a list of
parties filing comments in CC Docket
No. 83-1145, along with abbreviations
for those parties. These abbreviations
are used throughout our discussion of
the non-ECA tariffs, This appendix also
contains a summary list of access tariff
filings, a table showing references to the
ECA tariff, and instructions for filing
revisions to those tariffs,

A. Availability of Currently Of}'erea'
Services

5. Several commenters raise issues
concerning services which are offered
under the ECA access tariff but not
offered under the BOCs access tariffs.
For instance, many BOCs 2list services
they would not provide under Section 14
of their proposed access tariffs,
“Exceptions to Access Service
Offerings.” 3 RCA claims that a number
of telcos propose to withdraw or
substantially degrade the quality of
interconnection for many existing
service offerings in apparent violation of
Section 214 of the Act and Part 63 of the
Rules. Western Union objects to the
proposal of certain telcos to delete
Group/Supergroup offerings or limit
these offerings to existing customers, a
practice Western Union claims is

2E.g., New York Telephone, New England
Telephone, Southern New Eagland Telephone,
Cincinnati Bell, Mountain States Telephone, Nevada
Bell, and Southern Bell.

3Several independents, e.g., Orchard Farm
Telephone Co., Walnut Hill Telephone Co., and .
Matanuska Telephone Association, Inc., have
indicated that Section 9 of their access tariffs,
dealing with Directory Assistance Service (DA), has
been left blank intentionally. The Telephone
Utilities Exchange Carrier Association, instead of
listing rates and charges in Section 9.4(C) and 9.6 of
its tariff, cross-references its Section 5.3, which
indicates that the inventory and personnel to
provide DA service might not be available. If these
[and other) carriers are not going to offer DA
service, an offering provided for in § £9.109 of our
Rules, their tariffs should state this fact for purposes
of clarity.

contrary to our Memorandum Opinion
and Order in Docket 21449, 92 FCC 2d
1217 (1983), recon. denied, FCC 83-550,
released December 12, 1983, 48 FR 7590
(February 23, 1983), that required AT&T
to make these facilities available to
OCCs and to the public. Western Union
further objects to Mountain States
Telephone’s proposal in Section 14.2 of
its tariff to limit metallic wire-pairs to
existing locations.*

8. The present access tariff
investigation has been primarily
directed towards designing
compensation arrangements whereby
local exchange carriers may recover the
costs of providing access services
needed to complete interstate and
foreign telecommunications. We do not
believe this is the time or place for
reductions in the level or quality of
interconnection absent clear
justification. Neither the Access Charge
Rules nor the Bell System divestiture
provides any such justification. See our
Notice of Proposed Rulemaking in Phase
110 of CC Docket 78-72, FCC 83-178,
released May 31, 1983, which is
addressing the physical, technical and
operational details of interconnected
service under our access charge plan,
Thus, we remind all telcos that they
must comply with Section 214(a) of the
Act and with Part 63 of our Rules as
applicable in proposing to discontinue
existing or currently offered services or
facilities without prior Commission
approval, regardless of whether such
services are actually being utilized.®
This applies equally to cases where the
service or facility has been provided on
a non-tariff basis, Telcos should also
provide complete justification for any
proposals to limit services or facilitios
for existing customers or existing
locations. However, the issue of efficient
use of Group/Supergroup channels for
wideband services remains under
consideration. See Memorandum
Opinion and Order in Docket 21499,
supra, at paras. 27 and 30-31. Until this
issue is resolved, local distribution or
Special Access channels for Group/
Supergroup.applications can be offered
on an individual case basis. On the
other hand, restrictions limiting Group/
Supergroup facilities to existing
customers would effectively preserve
these services for AT&T while

4MCI claims that certain telcos will not offor
VG13 service, which provides voice grade channels
for intraLATA services that are jurlsdictionally
interstate. MCI asserts that for telcos with LATAs
that cross state linos, omission of thia offoring will
preclude MCI from offering interstate, intraLATA

- services. On this point, see our discussion in the

introduction to Appendix B.

5See AT&T, Docket 20680, 69 FCC 2d 1699, 1698
{1978).
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eliminating them for all OCCs, which is
contrary to our decisions in Docket
.21499 and unduly restrictive. Such

- restrictions should be deleted. Telcos
should review their proposed access
tariffs to determine if changes are
necessary in accordance with all of the
above guidelines. (See, e.g., Section 7.2
throughout the BOC tariffs.)

B. Non-ECA Rates

-7.In the EGA Tariff Order the
Commission discussed in detail changes
that it deemed necessary to canform
that tariff to Reconsideration Orders,®
changes in some of these rates would be
necessary to implement and reflect the
Second Reconsideration Order.
Specifically, we said that with the
deferral of the residential and single line
business end user charges, the carrier
common line rate element would
presumable increase to recover this
shortfall. In addition, the flat monthly
rate for ENFIA-type access for OCCs

. could require adjustments in other
carrier rate elements. Other rates, such
as Special Access, could be indirectly
affected because of shifts in demand
caused by other rate changes and the
revised application of Special Access
Surcharges.

8. Notwithstanding the need for these
changes, however, we were able to
review and evaluate the ECA’s proposed
cost and rate development, including
many individual rates which were not
likely to change substantially, in order
to determine the reasonableness of the
methodology and support information
used in that filing. We concluded that
the support material filed by the ECA
and the local exchange companies,
including the BOCs, did not contain
adequate information from which to
judge whether the filed rates should be

- allowed to become effective. In a recent
Information Request to the ECA,? the
Common Carrier Bureau directed the
submission of additional information
needed for the Commission's review.® *

SMTS/WATS Market Structure, CC Docket No.
78-72, Phase I, Third Report and Order, 93 FCC 2d
241 (1983) modified on reconsideration FCC 83-358,
released August 22, 1983.

7Letter to G.R. Evans, Director—Tariff and
Regulatory Matters, NECA from the Chief, Common
Carrier Bureau, February 24, 1984.

*Essentially, this information was required to
trace the development of the ECA and BOC
proposed rates, showing at each stage the source of
the data, the assumptions and projections applied
. {and their justification), the specific process used to
transform the data and the data which then
resulted. In order to limit the information requested
to that which we believed was necessary and
manageable, we requested information for specific
categories of carriers and for one individual carrier,
New York Telephone, as a case study.

9. Also in the ECA Tariff Order the,
Commission found that the proposed
pricing structure for Special Access
Service was unreasonable under Section
201(b) of the Communications Act, 47
U.S.C. section 201(b). We therefore
required that the Special access rate
structure be revised to correct the
deficiencies noted in the order. In the
Information Request, the Bureau stated
that, because the proposed rates
represented substantial increases for
existing facilities and services, it was
essential that the filing carriers explain
fully the basis for their proposals. We
thus instructed the ECA to provide
adequate information to meet its burden
of proving that its proposed special
Access increases are reasonable and to
specify all changes of circumstances
which support the increases. Finally, in
the ECA Tariff Order we concluded that
the rate structure proposed for switched
Access Service Access Conneclions,
which bases the rate on busy hour
minutes of capacity ordered, is
unreasonable. We therefore directed the
ECA and the BOCs to eliminate the
Access Connection element for *
Switched Access Service, while
permitting existing nonrecurring charges
to be applied on an interim basis if the
filing carrier wishes.

10. To the extent that other filing
carriers have not joined ECA pools, their
tariffs must implement the changes in
rate provisions and structures required
by the ECA Tariff Order. Most of those
tariffs are similar in format, structure,
and provisions to the ECA tariffs.
Specific rates, however, often differ.
Those rates are also likely to require
changes in many cases to reflect our
orders. For the ECA and the BOCs, we
requested additional information to
specifically trace the rate development
for Switched Access and to justify the
Special Access rates and the proposed
increases. It is our expectation that this
additional information will allow us to
determine whether the filed rates may
be allowed to become effective as
scheduled. For the non-ECA, non-BOC
independents we are not requiring the
submission of specific additional
information. Nonetheless, the support
material filed with the independent
tariffs will be judged by a similar
standard. The material should detail
clearly the source of the origianal cost
data, the methodology used, the
assumptions, and such other information

as may be necessary to understand and

evaluate the proposed rates. In
particular, we need to trace the cost
elements through the steps in the
carrier's methadology through to the
overall rates, so that we may judge the

overall reasonableness of the rates and
their compliance with the Part 69 Rules.
The carriers should also explain and
justify proposed changes in Special
Access rates and structures, as
compared to existing local private line
offerings. We have attached a copy of
the information request as Appendix C
as guidance for filing carriers

C. Directions to Filing Carriers

11. We expect that the information
supplied with the new non-ECA filings
and the specific rates and provisions
will comply with this order, so that we
may allow the revised non-ECA tariffs
to become effective. In any event, we
will continue our investigation in CC
Docket No. 83-1145 to monitor these

. filings and consider additional issues

which we have not fully or permanently
resolved here, and the new issues
certain to arise. Any issues which have
not been fully addressed or resolved in
this order will be included in the
continuing investigation.

12, Because of the tight schedule we
are trying to meet and the mass of
material the filing carriers must prepare
and we must review, by this order we
are establishing a specific set of
requirements for all revised non-ECA
access fillings, essentially identical to
those for the ECA, except for a brief
deferral of the filing date:

e Filing carriers must make no
revisions, corrections, alterations, or
other changes in the rates, terms, or
conditions of the access tariff in the
prescribed filing (other than to correct
typographical errors such as spelling),
except as expressly required or
approved in this order, the ECA Tariff
Order or the Second Reconsideration.
These revisions shall conform to the
applicable rule requirements of
8§ 61.55(e), 61.94 and 61.118(a).
However, the carriers need not
symbolize material ressued without
change as is required by § 61.118(b). To
do so would result in symbolization that
would be confusing. Specific
instructions concerning the
administrative details of filing these
revisions can be found in Appendix A.
Other changes which the filing tarrier
wishes to propose must be madeina
separate filing pursuant to Part 61 of the
Commission’s Rules. 47 CFR Part 61.

¢ Filing carriers shall filein a
separate volume as part of their support
material a report specifying all revisions
on a section-by-section basis, listing the
language now pending, the proposed
language (if any) and a reference to the
specific Commission order, page and
section or paragraph number which is
implemented. The carrier may include

-
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_any explanation or justification of the

' proposed revisions in a separate

. section-by-section format,

13. We do not expect to modify or

waive the requirements of this order

' before the effective date of conforming

' tariffs, absent exceptional

' circumstances. Reconsideration
petitions or additional tariff filings
should provide adequate opportunities
to present any claims that revisions are
needed. If a carrier does wish to request

*a waiver to allow a tariff provision

'which does not conform with this order
to become effective immediately, it
should present a full explanation and
justification for all request for
immediate relief in the form of a single
waiver request submitted no later than
March 12, 1984, We are currently
considering pending requests for
waivers in connection with these filings.
We will allow these carriers four )
additional days beyond the scheduled
ECA tariff filing date. Carriers are
directed to file revised tariffs
‘conforming with this order no later than
March 19, to be effective April 3, 1984, A
few carriers have stated that they may
be unable to meet this filing date. We
expect to consider their requests for a
later date individually, We will strive to
.maintain this schedule. However, as we
noted in the ECA Tariff Order, the task
‘of revisions will be a lengthy and
(difficult one. It is nonetheless of crucial
importance to meeting the April 3 date
that filings be done correctly and well—
and even more important that they be
done quickly. We hope that the
Jinformation provided and modifications
made by carriers to be provisions and
structure of their tariffs will remedy
most of the problems identified
concerning rates.

D, Ordering Clauses

14. Accordingly, it is ordered,
pursuant to Sections 4(i), 4(j), 201, 202,
203, 204(a) and 205, of the
Communications Act, 47 U.S.C. 154(i),
(j), 201, 202, 203, 204(a), and 205, that
the tariff material submitted under the
transmittals referenced above is
unlawful to the extent indicated herein.

15. It is further ordered, That the Bell
Operating Companies and Independent
Telephone Companies shall file revised
tariff material in compliance with thie
order no later than March 19, 1984 with
a scheduled effective date of April 3,
1984,

16. It is further ordered, That §§ 61.58,
61.59, 61.74 and 61.118(b) of the
Commission’s Rules, 47 CFR 61.58, 61.59,
61.74 and 61.118(b) are waived to the
extent required to file tariff revisions
implementing this Order.

,17. This order is exempt from the
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seg. It involves a
rule applicable to particular rates and to
practices relating to such rates within
the meaning of the exemption contained
in 5 U.S.C. 601[2].

Federal Communications Commission.
Jack D. Smith, ’
Chief, Common Carrier Bureau.

[FR Doc. 84-8549 Filed 3-30-84; 8:45 am]
BILLING CODE 6712-01-31

FEDERAL MARITIME COMMISSION
[Docket No. 84-12)

Ceres-Gulf, Inc. v. Béton Rouge Marine
Contractors, Inc,, et al,; Filing of
Complaint and Assignment

Notice is given that a complaint filed
by Ceres Gulf, Inc, against Baton Rouge
Marine Contractors, Inc., and six other
terminal operators located in the State
of Louisiana was served March 23, 1984.
Complainant alleges that respondents
have violated sections 15, 16 First, and
17 of the Shipping Act, 1918, in
connection with their activities
regarding the use and lease of certain
terminal areas at the Port of New
Orleans.

This complaint has been assigned to
Administrative Law Judge Charles E.
Morgan. Hearing in this matter, if any is
held, shall commence within the time
limitations prescribed in 46 CFR 502.61.
The hearing shall include oral testimony
and cross-examination in the discretion
of the presiding officer only upon proper
showing that there are genuine issues of
material fact that cannot be resolved on
the basis of sworn statements,
affidavits, depositions, or other
documents or that the nature of the
matter in issue is such that oral hearing
and cross-examination are necessary for
the development of an adequate record.

Francis C. Hurney,
Secretary.

[FR Dsc. 84-8723 Filed 3-30-84; 8:45 am} ¢
BILLING CODE €730-01-M

[Agreement No. 9522-48]

Med-Gulf Conference; Availabllity of
Finding of No Significant Impact

Upon completion of an environmental
assessment, the Federal Maritime

* Commission’s Office of Energy and

Environmental Impact las determined
that the Commission’s decision on
Agreement No. 9522-48 will not
constitute a major Federal action

significantly affecting the quality of the
human environment within the meaning
of the National Environmental Policy
Act of 1969, 42 U.S.C. 4321 et req., and
that preparation of an environmental
impact statement is not required.

The agreement is between
Atlanttrafik Express Service, Achille
Largo, C.I.A. Venezolana de
Navegacion, Constellation Lines, S.A,,
Costa Line, D'Amico Line S.N.p.A.,
Egyptian Navigation Co., Ltd., Farrell

- Lines, Flota Mercante Grancolombiana

S.A,, Italian Line, Jugolinija,
Jugooceanija, Lykes Lines, Nedlloyd
Lines, Nordana Line/Dannebrog Lines,
Sea-Land Service, Inc., Spanish Line and
Zim Israel Navigation Co., Ltd.

The proposed amendment would
primarily provide for conference

. intermodal authority within the scopa of

the Italy, South-France, South Spain,
Portugal/U.S. Gulf and Puerto Rico
trade. This authority is now being
exercised by individual members.

This Finding of No Significant Impact
{FONSI) will become final within 20
days of publication of this notice in the
Federal Register unless a petition for

“review is filed pursuant to 46 CFR

547.6(b).

The FONSI and related environmental
assessment are available for inspection
on request from the Office of the
Secretary, Room 11101, Federal
Maritime Commission, Washington, D.C.
20573, telephone (202) 523-5725.

Francis C. Hurney,

Secretary.

{FR Doc. 84-8724 Filed 3-30-84; 8:45 am)
BILLING CODE 6720-01-M

[Agreement Nos, 2846-54, §660-37 and
9615-38]

West Coast of Italy, Sicillan and
Adriatic Port/North Atlantlc Range
Conference; Rlarseilles/North Atlantic
U.S.A. Frelght Conference; and
Iberian/U.S. North Atlantlic Westbound
Freight Conference; Avallability of
Finding of No Significant Impact

Upon completion of an environmental
assessment, the Federal Maritime
Commission’s Office of Energy and
Environmental Impact has determined
that the Commission's decision on
Agreement Nos, 2846-54, 5660-37 and
9615-38 will not constitute major
Federal actions significantly affecting
the quality of the human environment
within the meaning of the National
Environmental Policy Act of 1969, 42
U.8.C. 4321 et seq., and that
preparations of environmental impact
statements are not required.
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+ Agreement No. 2846-54 is between
Atlanttrafik Express Service, Spanish
Line, Constellation Lines, S.A., Costa
Line, Egyptian Navigation Co., Ltd.,
Farrell Lines, Inc., Italia S.p.A.N.,
Jugolinija, Nedlloyd Lines, Sea-Land
Service, Inc. and Zim Israel Navigation
Co., Ltd. The primary purpose of the
proposed amendment is to place certain
intermodal ratemaking authority within
the scape of The West Coast of Italy,
Sicilian and Adriatic Ports/North
Atlantic Range Conference. This
authority is now being exercised by
individual members.

Agreement No. 5660-37 is between
Nedlloyd Lines, Sea-Land Service, Inc.,
and Zim Israel Navigation Co., Ltd. The
amendment would primarily place
intermodal ratemaking authority within
the scope of the Marseilles/North
Atlantic U.S.A. Freight Conference. This
authority is now being exercised by -
mdwldual members.

Agreement No. 9615-38 is between
Atlanttrafik Express Service, Spanish
Line, Costa Line, Egyptian Navigation””
Co., Farrell Lines, Inc., Hapag Lloyd AG,
Ttalia S.p.AN, Nedlloyd Lines, Sea-
Land Service and Zim Israel Navigation
Co., Ltd. The proposed amendment of
the Iberian/U.S. North Atlantic
Westbound Freight Conference would
provide for Conference U.S. intermodal
authority. This authority is now being
exercised by individual members.

This Finding of No Significant Impact
(FONSI) will become final within 20
days of publication of this notice in the
Federal Register unless a petition for
review is filed pursuant to 46" CFR
547.6(b).

The FONSI and related environmental
assessment are available for inspection
on request from the Office of the
Secretary, Room 11101, Federal

Maritime Commission, Washington, D.C.

- 20573, telephone (202) 523-5725.
Francis C. Hurney,
Secretary.
[FR Doc. 84-8725 Filed 3-30-84; 8:45 am]
BILLING CODE 6730-01-H

GENERAL SERVICES
ADMINISTRATION

Agency Information Collections Under
Review by the Office of Management
and Budget

- AGENCY: Office of Policy and
Management Systems, GSA.
ACTION: Notice.

SUMMARY: Under the provisions of the
-Paperwork Reduction Act of 1980 (44
U.S.C. Chapter 35), the General Services
Administration (GSA) plans to request

the Office of Management and Budget
{OMB]) to review and approve four
existing information collections.

PATE: Comment date: Submit comments
on these collections before April 20,
1984.

ADDRESSES: Send comments to Franklin
S. Reeder, GSA Desk Officer, Room
3235, NEOB, Washington, DC 20503, and
to Kathleen M., Lannon, Acting GSA
Clearance Officer, General Services
Administration (ATRAI), Washington,
DC 20405.

FOR FURTHER INFORMATION CONTACT:
Victoria Moss, Office of Acquisition
Policy, 202-523-4799.

SUPPLEMENTARY INFORMATION:

1. Economic Price Adjustment

a. Purpose. The requirement is
necessary to determine the appropriate
price adjustments required under a

fixed-price contract.

b. Annual reporting burden. This is
estimated as follows: Respondents and
responses 283, hours 71.

2. Indirect Cost Rates

a. Purpose. This clause requires
contractors to submit cost data for
establishing final indirect cost rdtes.

b. Annual reporting burden. This is
estimated as follows: Respondents,
responses and hours 260.

3. Payments

a. Purpose. This clause requires
contractors to provide evidence to
support requests for payments under ¢
fixed-price construction contracts for
determining the appropriate progress

‘payments.

b. Annual reporting burden. This is
estimated as follows: Respondents
13,700; responses 287,700; hours 5,754.

4, Price Redetermination

a. Purpose. This clause requires
contractors to provide data on current
and future costs for the establishment of
appropriate price adjustments.

b..Annual reporting burden. This is
estimated as follows: Respondents,
responses and hours 100,

Obtaining copies of proposals. Copies
of the proposals may be obtained from
the Directives and Reports Management
Branch (ATRAI), Room 3004, GS
Building, Washington, DC 20405,
telephone 202-566-0666.

Dated: March 26, 1984,
Frank J. Sabatint,
Director, Information Management Division.

[FR Doe. 84-8702 Filed 3-30-54; &:45 am]
BILLING CODE 6820-34-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 81D-0319] °

Public Meetings; Platelet Workshop;
Avallabllity of Draft Revised Guideline;
Request for Comments

AGENCY: Food and Drug Administration.
ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) and the National
Heart, Lung, and Blood Institute of the
National Institutes of Health (NIH} are
announcing a forthcoming 2-day public
workshap to discuss issues concerning
platelets. FDA is announcing the
availability of, and requesting comments
on, a draft revised guideline prepared by
the Center for Drugs and Biologics -
{formerly the National Center for Drugs
and Biologics) for the collection of
Platelets, Pheresis perpared by
mechanical pheresis. FDA also is
announcing that any comments received
on the draft revised guideline will be
discussed during the secand day of the
public workshop..

DATES: The first day of the workshop, on
storage of platelets, will be held on May
21,1984, from 9 a.m. to 5 p.m. The
second day of the workshop, to discuss
comments on FDA's draft revised

- guideline, will be held on May 22, 1984,

from 8 a.m. to 1 p.m. Comments on the
draft revised guideline must be
submitted by June 15, 1984; however,
any comments to be discussed at the
meeling should be received by May 1,
1984.

ADDRESSES: On May 21, 1984, the
workshop will be held at Wilson Hall,
Bldg. 1, National Institutes of Health,
8000 Rockville Pike, Bethesda, MD
20205, On May 22, 1984, the workshop
will be held in Bldg. 29, Rm. 115, 8800
Rockville Pike, Bethesda, MD 20205.
Requests for a copy of the workshop
agenda and any written comments or
suggestions on the agenda may be
submitted to Joseph Fratantoni, Center
for Drugs and Biologics (HFN-833), Food
and Drug Administration, 8800 Rockville
Pike, Bethesdd, MD 20205. FDA may
change the planned agenda following its
review of comments. Single copies of the
draft revised guideline are available
form the Dockets Management Branch
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857. Comments
on the draft revised guideline may be
submitted to the Dockets Management
Branch (address above).
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FOR FURTHER INFORMATICN CONTACT: _
Joseph Fratantoni, Center for Drugs and
Biologics (HFN-883), Food and Drug
Administration, 8800 Rockville Pike,
Bethesda, MD 20205, 301-486-2577.

SUPFLEMENTARY INFORMATION: For

- several years, FDA's Center for Drugs
and Biologics and NIH's National Heart,
Lung, and Blood Institute have been

 holding joint workshops related to ™

" current scientific knowledge regarding
platelet function, viability, and
physiology. On May 21, 1984, FDA and
NIH will jointly sponsor a workshop
concerning problems related to
extended platelet storage. On May 22,
1984, FDA will hold a workshop to

, evaluate comments received in response
to FDA's draft revised guideline for
preparing Platelets, Pheresis. Platelets,
Pheresis is a licensed biological product
that may be prepared using automated

-equipment in a blood banking facility,
such as by centrifugation of whole blood

with a continuous or intermittent return -

of platelet-poor red blood cells and
plasma to the donor. FDA and NIH will
consider information provided during
' these meetings to develop plans for
scientific and regulatory activities.
In the Federal Register of October27,
1981 {46 FR 52430), FDA announced the
availability of a guideline for the
collection of Platelets, Pheresis prepared
by mechanical pheresis using a currently
approved instrument. FDA made
available the guideline to recommend
criteria for donor safety and to help
ensure that final platelet products are
safe and effective. FDA now-is
‘announcing the availability of a draft
revised guideline intended to replace the
.current guideline for the product made
'available in 1981. The draft revised
,guideline differs from the current
.guideline in several ways, including a
revised standard for Platelets, Pheresis,
:a provision for donation of platelets for
a specific recipient, and removal of
-some required platelet testing and
processing procedures during donation
iperiods.

FDA is making available the draft
‘'revised guideline under 21 CFR 10.90(b},
which provide for the use of guidelines
'to outline procedures or standards of
-general applicability that are acceptable
.to FDA for a subject matter that falls
within the laws administered by FDA.
‘Although guidelines are not a legal
requirement, a person may be assured
that in following an agency guideline the
procedures followed and standards used
will be acceptable to FDA. A person
may also choose to use alternative
procedures or standards for which there
is scientific rationale even though they
are not provided for in a guideline. A

person who chooses to use procedures
or standards different from procedures
or standards in a guideline may discuss
the matter further with the agency to
prevent an expenditure of resources for
work that FDA may later determine to
be unacceptable. .

Copies. of the draft revised guideline
have bezen distributed to blood bank
establishments and plasma centers that
have pending or approved license
applications to prepare Platelets,
Pheresis using pheresis instruments for
which the Center for Drugs and
Biologics has acceptable data.
Additional copies of the draft revised
guideline may be obtained from the
Dockets Management Branch {address
above). -

Interested persons may, on or before
June 15, 1984, submit fo the Dockets
Management Branch (address above)
written comments regarding this notice
and the draft revised guideline. Two
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the docket number found
in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

Dated: March 27, 1984.

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 84-8650 Filed 3-28-84; 10:31 am)
BILLING CODE 4160-01-4

Nailonal Institutes of Health

Board of Scientific Counselcrs, MIA;
Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the Board
of Scientific Counselors, National

. Institute on Aging, May 8-10, 1984, to be

held at the Gerontology Research
Center, Baltimore, Maryland. The
meeting will be open to the public from
8:30 a.m. on Tuesday, May 8, until |
approximately 4:00 p.m. and will be
open-to the public from 8:30 a.m. on
Wednesday, May 8, until 4:00 p.m.
Attendance by the public will be limited
to space available.

In accordance with the provisions set
forth in section 552b(c)(6), Title 5, U.S.

. Code and section 10{d} of Pub. L. 92-463,

the meeting will be closed to the public
on May 8, from 4:00 p.m. until recess,
and again on May 9 from 4:00 p.m. until
adjournment on May 10, for the review,
discussion and evaluation of individual
programs and projects conducted by the
National Institutes of Health, NIA,
including consideration of personnel

qualifications and performance, and the
competence of individual investigators,
the disclosure of which would constitute
a clearly unwarranted invasion of
personal privacy.

Ms. June C, McCann, Committee
Management Officer, NIA Building 31,,
Room 2C-05, National Institutes of
Health, Bethesda, Maryland 20205,
{telephone: 301/496-5698) will provide a
summary of the meeting and a roster of
committee members. Dr. Richard C.
Greulich, Scientific Director, N14,
Gerontology Research Center, Baltimore
City Hospitals, Baltimore, Maryland
21224, will furnish substantive program
information.

(Catalog of Federal Domestic Asslstance
Program No 13.668, Aging Research, Nuttonal
Institutes of Health.)
Dated: March 14, 1984, ’
Betty J. Beveridge,
NIH Committee Management Officer.
(FR Doc. 84-8652 Filed 3-32-81; 8:45am}
DILLING CODE 4143-01-R1

National Digestive Diseases Advisory
Board; Change In Meeting Location

Notice of the meeting location for the
National Digestive Diseases Advisory
Board meeting scheduled for May 4,
1984, 8:30 a.m. to 4:00 p.m., at Wilson
Hall, Building 1, National Institutes of
Health, Bethesda, Maryland, published
in the Federal Registor on March 20,
1984 (48 FR 10372) has been changed to
Building 31, Conference Room 8,
National Institutes of Health, Bethesda,
Maryland 20205. The agenda and timeg
remain the same.

Dated: March 26, 1984,
Bstty J. Boveridge,
NIH Committee Management Officer.

- [FR Doc. 84-8655 Filed 3-30-84; 8:45 o}

BILLING CODE 4140-01-M

National Diabetes Advisory Board;
Meeting

Pursuant to Pub. L. 92463, notice s
hereby given of the meeting of the
National Diabetes Advisory Board on
May 8, 1984, 8:30 a.m, to adjourment, at
the Bethesda Marriott, 5151 Pooks Hill
Road, Bethesda, Maryland 20814, The
meeting which will be open to the
public, is being held {o discuss the
Board’s activities and to continue the
evaluation of the implementation of the
lohg-range plan to combat diabetes
mellitus. Attendance by the public will
be limited to space available. Notice of
the meeting room will be posted in the
Hotel lobby.
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‘Mr. Raymond M. Kuehne, Executive
Director, National Diabetes Advisory
Board, P.O. Box 30174, Bethesda,
Maryland 20205, (301) 496-6045, will .
provide an agenda and rosters of the
members. Summaries of the meeting
mf%y also be obtained by contacting his
office.

Dated: March 16, 1984.

Betty J. Beveridge,

NIH Committee Management Officer.
[FR Doc. 84-8651 Filed 3-30-84; 845 am}

BILLING CODE 4140-01-M

National Heart, Lung, and Blood
Institute; Meeting of Board of
Scientific Counselors

Pursuant to Pub. L. 92463, notice is
hereby given of the meeting of the
National Heart, Lung, and Blood
Institute Board of Scientific Counselors,
June 25.and 26, 1984, National Institutes
of Health, 9600 Rockville Pike, Building
10, Room 7N214, Bethesda, Maryland
20205. This meeting will be open to the
public from 9:30 a.m. to 4:00 p.m. June 25
and from 9:30 a.m. t012 noon on June 26
for discussion of the general trends in
research relating to cardiovascular,
pulmonary and certain hematologic
diseases. Attendance by the public will
be limited to space available.

In accordance with the provisions set
forth in section 552b(c)(6), Title 5, U.S.
Code and Section 10(d) of Pub. L. 92-463,
the meeting will be closed to the public
from 12 noon to adjournment June 26 for
the review, discussion, and evaluation
of individual programs and projects
conducted by the National Institutes of
Health, inlcuding consideration of
personnel qualifications and
performance, the competence of
individual investigators, and similar
items, the disclosure of which would
constitute a clearly unwarranted
invasion of personal privacy.

Terry Bellicha, Chief, Public Inquiry
Reports Branch, National Heart, Lung,
and Blood Institute, Building'31, Room
4A21, National Institutes of Health,
Bethesda, Maryland 20205, phone (301)
496-4236,~will provide summaries of the
meeting and rosters of the Board
members. Substantive program
information may be obtained from Dr.
Jack Orloff, Director, Division of
Intramural Research, NHLBI, NIH,
Building 10, Room 7N214, phone (301}
496-2116.

Dated: March 14,1984,
Betty]. Beveridge,
NIH Committee Management Officer.

[FR Doc..84-8657 Filed 3-30~84: 8:45 am]
BILLING CODE 4140-01-M

NIH Conférence :l’ltled, Is the
Marmoset an Experimental Model for
the Study of Digestive Disease?

Notice is hereby given of the NIH
conference titled “Is the Marmoset an
Experimental Model for the Study of
Digestive Disease?", sponsored by the
National Institute of Arthritis, Diabetes,
and Digestive and Kidney Diseases, the
National Cancer Ifistitute, the Division
of Research Resources and the Oak
Ridge Associated Universities and the
National Foundation for Heitis and
Colitis. The conference will be held on
April 18-20, 1984 in the Pollard
Auditorium of the Oak Ridge Associated
Universities, Oak Ridge, Tennessee.

The inflammatory bowel diseases
continue to be perplexing and significant
problems in the cohort of digestive
diseases. Although some advances have
been made in our understanding of their
pathophysiology, significant advances
have not yet been made in the treatment
and prevention of these diseases. A
recent publication in Gastroenterology
suggested a correlation between a
spontaneously occurring colitis and
cancer of the large bowel in the
cottontop tamarin {marmoset), Saguinus
oedipus oedipus (Gastroenterology
80:942-946, 1981). The purpose of this
conference is to critically review the
data on colitis and cancer of the colon in
this species in order to develop a better
understanding of whether or not the
marmoset might serve as a model for the
study of the corresponding human
diseases.

Information on the program may be
obtained from Dr. Kirt Vener, Program
Director for Esophageal, Gastric and
Colonic Diseases, National Institute of
Arthritis, Diabetes, and Digestive and
Kidney Diseases, Westwood Building,
Room 3A16, Bethesda, Maryland 20205,
(301) 496-7821.

Dated: March 26, 1984,
James B. Wyngaarden, M.D.,
NIH, Director.

{FR Doc. 84-8556 Filed 3-30-84;8:45 uzx]'
BILLING CODE 4140-01-M

T

National Institute of Dental Research
Programs Advisory Committee;
Meeting

Pursuant to Pub. L. 92-463 notice is
hereby given of the meeting of the
National Institute of Dental Research
Programs Advisory Committee from 9:00
a.m. to recess on May 3 and from 9:00
a.m. to adjournment on May 4, 1984, in
Conference Room 8, Building 31C,
National Institutes of Health, Bethesda,
Maryland.

The entire meeting will be open to the
public to discuss research progress and
ongoing plans and programs.
Attendance by the public will be limited
to space available. -

Dr. Anthony Rizzo, Deputy Asscciate
Director for Extramural Programs, NIDR,
NIH, Westwood Building, Room 504,
Bethesda, Maryland 20205 (telephone
301 496-7748) will furnish rosters of
committee members, a summary of the
meeting, and other information
pertaining to the meeting.

{Catalog of Federal Domestic Assistance
Programs No. 13.840-Caries Research, 13.841~
Periodontal Diseases Research, 31.842~
Craniofacial Anomalies Research, 13.843-
Restroative Materials Research, 13.844-Paine
Contro} and Behavioral Studies, 13.878-Soft
Tissue Stomatolegy and Nutrition Research,
National Institutes of Health)

Dated: March 28, 1984.
Betty J. Beveridge, -
NIH Committee Management Officer.
[FR Dze 54-8633 Filed 3-30-84; 845 ar]
BILLING CODE 4140-01-M

Ad Hoc Working Group To Develop
Radioepidemlological Tables

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the Ad
Hoc Working Group to Develop .
Radioepidemiological Tables, April 20,
1984, in Building 31A, Conference Room
4, National Institutes of Health,
Bethesda, Maryland. )

The meeting will be open to the public
from 9.00 a.m. to approximately 5:00 p.n.
to develop radioepidemiological tables
in response to Pub. L. 97414,
Attendance by the public will be limited
to space available. .

For additional program information,
summaries of the meeting and roster of
the Committee members, contact Dr.
Victor H. Zeve, Landow Building, Room
3A10, National Institutes of Health,
Bethesda, Maryland 20205, (301) 496-
52686.

Dated: March 22, 1984.
Betty J. Boveridge,
NIH Committee Manogement Officer.

[FR Doc. 84-8839 Filed 3-30-84: &45 pra]
BILLING CODE 4140-01-M

Amended Notice of Meeting;
President’s Cancer Panel

The notice of the meeting of the
President’s Cancer Panel, National
Cancer Institute, April 89, 1984, at the
Mayer Auditorium, University of
Southern California, School of Medicine,
20205 Zonal Avenue, Los Angeles,
California 80033, commencing at 9:00



13082

.

Federal Register / Vol. 49, No. 64 / Monday, April 2, 1984 / Notices

" a.m. and published in the Federal

. Register on February 28 (49 FR 7298), is

hereby amended. The meeting has been
extended to April 10 to allow adequate
time to cover an expanded agenda. The
entire meeting will be open to the public
on April 8 from 8:30 a.m. through
adjournment eon April 10. Attendance by
the public will be limited to space
available. For further information,
please contact Dr. Elliott Stonehill,
Executive Secretary, President’s Cancer
Panel, National Cancer Institute,
Building 31, Room 11A23, National
Institutes of Health, Bethesda, Maryland
20205 (301/496-1148).

Dated: March 186, 1984,
Betty J. Beveridge,

. Committee Management Officer, NIH,

[FR Doc. 84-8858 Filed 3-30-84; 8:45 am]
BILLING CODE 4140-01-M

Public Health Service

Cooperative Agreements; Preventive
Health Services Study of Family

. Members of Heterosexual Patients

With Acquired Inmunodeficiency

- Syndrome (AIDS); Avalilability of Funds

for Fiscal Year 1984

The Centers for Disease Control
(CDC) announces the availability of
funds in Fiscal Year 1984 for cooperative

- agreements for a collaborative study of

family members of heterosexual patients

. with Acquired Immunodeficiency

' Syndrome (AIDS), Catalog of Federal
. Domestic Assistance Number 13.118,

. This program is authorized by section

301(a) of the Public Health Service Act

. (42 U.S.C. 241(a)), as amended. Office of
. Management and Budget clearance ma:
+ be required for this project. .

The objectives of this program are to

" study t